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Key regulatory publications over the summer
Introduction

With the baking temperatures of summer on the wane and memories of holidays, for those who had one, starting to fade, we now face the reality of back-to-school 
and back-to-work. To ease the transition, we’ve produced a round-up of some key regulatory developments from mid-July to end-August.

We’ve again asked the experts in our EMEA Centre for Regulatory Strategy to tell us which regulatory developments stood out most for them. The results are 
attached and are organised by sector (banking, capital markets, insurance and investment management) and by theme (sustainable finance, innovation and 
payments, conduct, and operational resilience and outsourcing). We’ve set out below some of the issues that particularly caught our eye.

In the UK, the dominant theme over the summer was the impact of the political agenda on regulation. The most direct expression of this was the Financial Services 
and Markets Bill, which we summarise here. The Bill lays the foundation of the Government’s vision of the UK’s future regulatory framework. It gives the UK 
regulators more rule-writing authority and, as a quid pro quo, makes them subject to a range of new accountability measures and a secondary objective to facilitate 
growth and competitiveness.

At the same time, the future role and scope of financial regulators is being debated. HMT and the PRA have set out their own, quite different positions on the UK’s 
review of Solvency 2. The ball is now in HMT’s court. The Chancellor will decide in the autumn whether to take further powers for the Government to intervene in 
financial regulation, in the public interest. And there has been media speculation that Liz Truss, should she become Prime Minister, will initiate a review of the 
regulators.

These debates will take place at a time when the risks to customers and to financial services firms will be high because of the cost-of-living crisis. The FCA's 
new Consumer Duty Principle permeates almost everything else that the FCA does – there are references to it in the FCA’s communications over the summer on 
collecting loans owed by SME customers, on financial promotions of buy-now-pay-later loans and on the new requirements for Appointed Representatives.

European regulators have also been busy: the near final text of the Digital Operational Resilience Act (DORA) has been published and is expected to be ratified in the 
autumn. The DORA will require firms to make significant improvements to their operational resilience and cyber risk management framework. EIOPA consulted on 
differential pricing approaches, noting that while some differential pricing is justified, price walking can lead to unfair customer outcomes, and firms that use 
differential pricing will need to ensure they can justify it.

Encouraging innovation and competition continues to be a government priority in both the UK and EU, but increasingly - at least in the UK - the timeline for passing 
supporting legislation defaults to “when Parliamentary time allows”. Responses to macro-economic pressures will continue to compete for Parliamentary and 
regulatory time. We see some of these pressures already causing delays in key policy areas such as digital assets and sustainability.

As usual, the highlights in our introduction belie the range and breadth of regulators’ efforts over the summer. We hope you find the rest of the document 
interesting and useful.

https://ukfinancialservicesinsights.deloitte.com/post/102htll/the-financial-services-and-markets-bill-and-the-future-of-uk-financial-regulation
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Banking

Key regulatory publications over the summer 

“The summer period has been 
relatively quiet in terms of new  
banking regulation. We expect 
Q4 to be dominated by Basel 
3.1 in the UK and CRD6/CRR3 

in the EU.”

Rod Hardcastle
Banking Sector Lead 

FCA: Letter to firms and findings on fair treatment of SME customers during 
collections and recoveries 
The FCA gave individual feedback to 11 retail banks providing regulated 
SME lending (including under the Bounce Back Loan Scheme) after 
reviewing their collection practices and published a Dear Chair letter sent to 
all retail banks with SME customers. The FCA expresses general concerns 
over “repeated instances of poor customer outcomes and failures to treat 
customers fairly”. It encourages any firm lending to SME customers to 
consider how the findings may apply to it. The FCA sets out its expectations 
for SME collections and states that “In future, we are likely to ask you to 
demonstrate your compliance with the expectations…” The FCA notes that it 
has sent the letter to Chairs of firms so that board and Senior Managers 
give the issues the right level of attention.

The letter is a very important reminder that the FCA expects firms to treat 
their SME customers fairly. It comes at a time when the financial condition 
of SMEs is likely to worsen, given what is happening in the economy, so 
firms will have to move quickly to satisfy themselves that they are meeting 
FCA expectations and close gaps if they are not. The issues are very closely 
linked to the FCA’s new Consumer Duty (covered on page 10), but the FCA 
makes clear that it is not expecting firms to wait until the Duty takes effect 
next April before acting on its findings.

PRA: Consultation on amendments to the PRA's approach to identifying 
other systemically important institutions (O-SIIs) 
The Consultation proposes to remove entirely the EBA calculation from the 
UK process and introduce a new framework that better reflects the 
characteristics of the UK economy. To achieve this it will increase the 
weightings for retail banking and corporate lending and add two new 
factors for faster payments and volume of debt instruments traded. The 
PRA presents the changes as a simplification of the current approach and 
notes that all data needed for the new calculation is already available to 
the PRA, so there should be no increase in costs for firms. However, there 
will be an impact on those firms which are caught by the new definition, 
given that they will be subject to enhanced supervision, including recovery 
and resolution planning. The consultation closes on 22 September and the 
PRA will use the new methodology to determine which firms will be 
designated as O-SIIs on its list due to be published by 1 December.

PRA: "New tides" speech by Nathanaël Benjamin 

Nathanaël Benjamin, Executive Director at the PRA, spoke about 
current challenges faced by investment banks in relation to financial 
and operational resilience, and climate. Mr. Benjamin challenged 
banks’ assumptions of the market regarding volatility and risk focus. 
He also expressed significant concern about the risk that some banks 
do not understand the underlying credit concentrations and liquidity 
positions their counterparties have built up. The overarching 
message is that some banks have not learned the lessons of the past 
and that Boards and Senior Managers need to satisfy themselves and 
the PRA that they are ready for what could be a very volatile future. 

https://www.fca.org.uk/publication/correspondence/dear-chair-letter-sme-collections-recoveries.pdf
https://www.fca.org.uk/publications/multi-firm-reviews/sme-collections-recoveries-review
https://www.bankofengland.co.uk/prudential-regulation/publication/2022/july/pra-approach-to-identifying-other-systemically-important-institutions
https://www.bankofengland.co.uk/speech/2022/july/nathanael-benjamin-speech-at-uk-finance-new-tides
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Capital Markets

Key regulatory publications over the summer 

Felix Bungay
Capital Markets Sector Lead

“Over the summer the UK pushed on with 
important changes to both its primary and 
secondary markets regulatory frameworks, 

aimed at enhancing its international 
competitiveness. Regulators in the EU made 
a number of changes to derivatives clearing 
as part of IBOR transition, whilst ESMA set 
out its proposals for reform of third country 

benchmark regulation.”

FCA: Consultation Paper on improving equity secondary markets
This paper forms part of the UK’s Wholesale Markets Review (WMR). The 
CP deals with those parts of the WMR which relate to the FCA’s existing 
rules and guidance, and so can be changed through the FCA’s normal 
rule-making process rather than through legislation. 
The CP includes proposed changes to trade reporting, waivers from pre-
trade transparency, and changes to the tick size regime including 
allowing firms to use tick sizes that are standard in overseas markets 
where these are the primary market for the instrument. 
Affected firms will have to implement the changes into systems and 
processes, which in some cases may involve changing the basis on which 
tick sizes and prices are determined. The consultation closes on 16 
September 2022. 

PRA: Proposed amendments to margin requirements for non-centrally 
cleared derivatives 
This consultation addresses the impending end of the transitional 
arrangement that allows EEA Undertakings for Collective Investment in 
Transferable Securities (UCITS) to be used as collateral for non-centrally 
cleared derivative deals. The proposals will permit third country (including 
non-EEA jurisdictions’) UCITS to be used as collateral, as long as: the UCITS 
invest in sovereign or cash instruments; there is an accessible daily price 
quote; and firms seeking to use the instrument can demonstrate they have 
undertaken a risk assessment of the fund’s legal framework and 
underlying assets. 
Firms will no doubt welcome the expansion of the potential pool of eligible 
collateral instruments, however they face potentially significant work to 
demonstrate that third country UCITS instruments meet the requirements. 
The consultation closes on 12 October 2022. 

ESMA: Consultation Paper on clearing obligation and derivatives trading 
obligation referencing the Euro Short Term Rate (ESTR) 
This paper continues the ongoing IBOR transition process by setting out 
proposals to subject more contracts referencing the Secured Overnight 
Financing Rate, and those referencing the Tokyo Overnight Average rate 
with maturities up to 30 years, to the clearing obligation. It would also 
expand the range of contracts within scope of the derivatives trading 
obligation to include standard contracts referencing ESTR. 
This consultation closes on 30 September 2022. ESMA will then seek to 
finalise the draft RTS by the end of the year. 

HMT: UK Secondary Capital Raising Review 
HMT appointed Mark Austin as Chair of the UK Secondary Capital Raising 
Review, to explore how secondary capital raising by existing publicly traded 
companies could be made more efficient. The Review makes a number of 
recommendations to improve the speed with which companies could raise 
additional capital, including reducing notice periods and increasing 
thresholds for shareholder approval. The most significant of the 
recommendations is to move away from physical share certificates, and 
toward an entirely online share ownership regime in the UK, which will be a 
significant move for some smaller firms and will present opportunities for 
existing custodians/share registry firms.
The Chancellor has accepted all the recommendations made to the 
Government, and the FCA has also welcomed the Review.

ESMA proposes improvements to the EU regime of third country benchmarks
ESMA published a response to the Commission’s consultation on the EU 
third country benchmark regime. ESMA makes three key recommendations 
in its response:
1) That restrictions on the use of third country benchmarks should be 

removed.
2) ESMA supports proposals to create a new category of strategic 

benchmark.
3) ESMA supports the introduction of an EU ESG benchmark label, in order 

to help combat greenwashing.
While the Commission does not have to adopt ESMA’s recommendations, it 
will consider ESMA’s views carefully. It is notable that ESMA is concerned 
about some of the restrictions on the use of third country benchmarks, with 
it warning that unless these are changed, EU entities face losing access to 
important international benchmarks. 

https://www.fca.org.uk/publication/consultation/cp22-12.pdf
https://www.bankofengland.co.uk/prudential-regulation/publication/2022/july/margining-requirements-for-non-centrally-cleared-derivatives
https://www.esma.europa.eu/press-news/consultations/consultation-paper-clearing-and-derivative-trading-obligations-in-view-2022
https://www.gov.uk/government/publications/uk-secondary-capital-raising-review
https://www.esma.europa.eu/press-news/esma-news/esma-proposes-improvements-eu-regime-third-country-benchmarks
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Insurance

Key regulatory publications over the summer 

Linda Hedqvist
Insurance Sector Lead

“UK and EU insurance regulators have 
remained busy over the summer period, 

launching a number of smaller 
consultations and policy statements that 
will require insurers’ attention and input.” PRA: Policy Statement on the definition of an insurance holding company

The PRA published its final rules regarding the definition of an insurance 
holding company, which will come into effect 7 July 2023. Overall, the 
PRA has not changed the proposals it consulted on, but it has made some 
minor amendments that will allow it to apply discretion in some aspects 
of the new definition’s application. In summary, groups need to calculate 
three metrics when demonstrating that a holding company is a mixed-
activity insurance holding company in order to determine whether they 
meet the threshold for the definition of an insurance holding company. 
Mixed activity insurance holding companies will need to consider the 
impact of the rules on their classification and discuss with the PRA the 
next steps. Following discussion with the PRA some firms might be able to 
apply for a waiver to allow the PRA to exercise discretion. The impact of 
moving to full Solvency II group supervision is very material so firms 
affected should assess the impact as soon as possible.

PRA: Consultation Paper on insurance special purpose vehicles: further 
updates to authorisation and supervision

The PRA proposes a number of changes and clarifications to its 
approach to authorising and supervising Insurance Special Purpose 
Vehicles (ISPVs). This includes for example clarifications in relation to 
the number of Senior Management Function (SMF) holders needed for 
an ISPV (one individual can hold the three required functions for a 
standard application) and the interpretation of “quantifiable risk”. 
Overall, the changes aim to make standard applications easier and 
faster for firms and thus develop the use of ISPVs in the UK. The PRA 
proposes that the earliest implementation date for the changes 
discussed would be 30 November 2022, or one week after the 
publication of the Policy Statement. The consultation closes on 11 
October 2022.

EIOPA: Consultation Paper on supervisory statement on differential pricing 
practices

EIOPA is consulting on the supervision of differential pricing practices 
within the insurance sector. The draft supervisory statement is focused 
on “price walking” in particular but will cover all types of differential 
pricing . Although the current EU legislative framework does allow certain 
differential pricing practices, EIOPA’s view is that some types of 
differential pricing practices lead to the unfair treatment of customers. 
EIOPA clarifies in its supervisory expectations that insurers wishing to 
make use of differential pricing practices must demonstrate that they 
have adequate product oversight and governance measures in place and 
provide a rationale for why any differential pricing practice results in the 
fair treatment of customers. EIOPA is not proposing to intervene directly 
into pricing decisions, but firms that use differential pricing and price 
optimisation will need to evidence that they do not result in unfair 
outcomes. This is likely to prove challenging for many firms. The 
consultation closes on 7 October 2022.

EIOPA: Consultation Paper on a supervisory statement on the use of 
governance arrangements in third countries 
EIOPA is consulting on the use of governance arrangements in third 
countries following concern over “empty shell” type firms. The 
consultation (which closes on 31 October 2022) focuses on insurers or 
intermediaries that use a branch, or a similar arrangement, in a third 
country to conduct regulated functions (such as underwriting) in the 
EU. EIOPA believes these types of arrangements could impair risk 
management, effective decision making, and policyholder protection. 
The draft supervisory statement sets out EIOPA’s expectations to 
address supervisory practices in relation to such governance 
arrangements, using the principle of “substance over form”. This will be 
of interest to insurers and intermediaries with post-Brexit structures 
that rely on substantial business processes running from the UK branch 
of an EU firm. Firms might receive fresh scrutiny over the substance of 
their EU operations and will be expected to present a robust rationale 
for their current structures. (See also the entry on EIOPA’s peer review 
of outsourcing in the Operational Resilience and Outsourcing section.)

https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/policy-statement/2022/july/ps622.pdf
https://www.bankofengland.co.uk/prudential-regulation/publication/2022/july/insurance-special-purpose-vehicles-further-updates-to-authorisation-and-supervision
https://www.eiopa.europa.eu/media/news/eiopa-seeks-input-supervisory-statement-differential-pricing-practices_en
https://www.eiopa.europa.eu/sites/default/files/publications/consultations/consultation_paper_on_the_supervisory_statement_on_the_use_of_governance_arrangements_in_third_countries.pdf
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Investment Management

Key regulatory publications over the summer 

Joy Kershaw
Investment Management Sector Lead 

“EU regulators have published 
guidelines on the prudential regime 
and product governance, while the 

FCA has published new rules on how 
retail investors access higher risk 

investments, and shined the spotlight 
on the alternative investment sector.”

ESMA: Consultation Paper on review of the guidelines on MiFID II product 
governance.
This consultation sets out draft amendments to ESMA’s 2017 guidelines
on certain aspects of MiFID II product governance requirements. These 
guidelines cover broad aspects of product governance requirements, 
including the identification of the potential target market, distribution 
strategy, the concept of minimum proportion and sustainability. The new 
guidelines will provide helpful clarity to firms on how to comply with 
product governance requirements, including in view of new sustainability 
requirements. The consultation closes on 7 October 2022 and ESMA 
expects to publish the final guidelines in Q1 2023.

EBA and ESMA: Guidelines on the Supervisory Review and Evaluation Process 
(SREP) for investment firms under the Investment Firms Directive (IFD)
The EBA and ESMA have published guidelines on common procedures and 
methodologies for the SREP for investment firms under the IFD. These set 
out the criteria for the assessment of the main SREP elements, including on 
business model, governance arrangements and firm-wide controls, risks to 
capital and capital adequacy and liquidity risk and liquidity adequacy. The 
Guidelines also provide detail on the monitoring of key indicators and the 
use of supervisory measures. Investment firms should familiarise
themselves with these Guidelines to be prepared for supervisory visits.

FCA: Consultation on broadening retail access to the Long Term Asset Fund 
(LTAF)
This consultation sets out proposals for broadening the retail distribution 
of the LTAF to more categories of retail investor, whilst including further 
investor protections. The objective is to enable a broader range of retail 
investors to access the LTAF whilst ensuring they understand the risks 
involved. Whilst LTAF providers may benefit from a broader target 
market, selling to retail investors means a higher regulatory burden and 
firms need to consider if they are prepared to comply with higher 
governance standards and the FCA’s Consumer Duty. The consultation 
closes on 10 October 2022.

FCA: Policy Statement on strengthening financial promotion rules for high-
risk investments
The new rules are intended to: rationalise the FCA’s categories for 
classifying high-risk investments; add additional protections in the 
consumer journey into high-risk investments; and strengthen the role of 
firms approving and communicating financial promotions. Firms will need 
to ensure that financial promotions are communicated and approved to a 
high standard, and that there are appropriate protections in the consumer 
journey, so that consumers can make effective, well informed decisions.

EBA: Guidelines on the criteria for exemption for investment firms from 
liquidity requirements under the Investment Firms Regulation (IFR)
The EBA has published guidelines on the criteria for exemption for 
investment firms from liquidity requirements under IFR. These guidelines 
ensure that all competent authorities granting this exemption follow the 
same approach, which aims to preserve the IFR objective of maintaining 
prudential requirements proportional to the size and complexity of smaller 
investment firms. Firms in scope of IFR need to consider whether they want 
to apply for the exemption and if so whether they have the appropriate 
liquidity management tools in place. 

FCA: Dear CEO letter to the alternative investment sector

This letter raises concerns about inappropriate distribution and 
marketing practices by alternative firms targeting mainstream investors. 
The FCA said that it will be issuing a questionnaire asking all portfolio 
firms for information about their business model, products, investor 
categorisations and associated control framework. Firms will need to 
evidence the reasonable steps taken to ensure their firm’s target market 
is both appropriately defined and not exposed to an unsuitable level of 
risk. The FCA also highlights issues for this sector around conflicts of 
interest, fund leverage and liquidity, market abuse, culture and ESG.

https://www.esma.europa.eu/press-news/esma-news/esma-reviews-mifid-ii-product-governance-guidelines
https://www.esma.europa.eu/sites/default/files/library/esma35-36-2621_final_report_eba-esma_on_srep_guidelines_under_ifd.pdf
https://www.fca.org.uk/publications/consultation-papers/cp22-14-broadening-retail-access-long-term-asset-fund
https://www.fca.org.uk/publications/policy-statements/ps22-10-strengthening-our-financial-promotion-rules-high-risk-investments-firms-approving-financial-promotions
https://www.eba.europa.eu/regulation-and-policy/investment-firms/guidelines-liquidity-requirements-exemption-investment-firms
https://www.fca.org.uk/publications/consultation-papers/cp22-14-broadening-retail-access-long-term-asset-fund
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Sustainable Finance – (1/2) Prudential and conduct risk 

Key regulatory publications over the summer 

Simon Brennan
Sustainable Finance Lead

“The absence of a commonly-accepted 
definition of what constitutes a “green” 
investment or product; significant data 

gaps; and the need to train staff on 
sustainability topics compound the risk of 

greenwashing. This will be an area of 
regulatory focus in the months ahead.”

ECB SSM: Results of the 2022 climate risk stress test

The ECB stress test was primarily a learning exercise for banks and 
supervisors, and any capital implications will be indirect (through impact 
on banks’ SREP scores). However, the ECB identified several critical 
shortcomings in banks’ climate risk management capabilities that they will 
need address. For some this will mean putting foundation climate stress 
testing capabilities in place, while others will need to improve the 
sophistication of their capabilities – considering a wider array of 
transmission channels and risk factors, for example. Banks also need to
integrate scenario analysis into decision making, with supervisors 
expecting scenario analysis and broader climate risk management to start 
to have a consequential effect on how banks steer their balance sheets. 
Finally, banks need to engage their counterparties to understand their 
transition plans and fill data gaps.

As with the BoE’s Climate Biennial Exploratory Scenario (CBES), all banks 
(not just those that participated) can learn from the insights in the ECB’s 
assessment as they develop their climate risk stress testing capabilities. 
Our blog reflecting on takeaways from the CBES provides further details.

The broader question for banks is what changes will be made to the capital 
framework to embed climate risk. The EBA’s discussion paper on this topic 
closed on 2 August and the BoE is holding a conference on climate and 
capital in mid-October. We do not expect to learn more about the policy 
position of either institution until at least later in the year.

European Commission: Request to ESAs for input on greenwashing risks and 
progress on implementation of policies to prevent greenwashing 

The EC has requested the ESAs to report on specific greenwashing risks in 
their sectors. ESAs will have to report on the risks and implementation 
progress of relevant regulations such as SFDR, EU Taxonomy and amended 
rules on sustainability preferences under MiFID II via progress and final 
reports. Progress reports should take stock of work undertaken to date 
with a focus on how greenwashing is understood and, where it may 
materialise, tools developed to ensure adequate monitoring, and early 
supervisory challenges. 

Firms in scope of the regulations should take stock of whether any claims 
at firm or product level are clear and properly reflect the underlying reality 
and ensure that risk and compliance functions are trained to identify 
instances of non-compliance and deal with any related complaints. Firms 
should also be able to demonstrate that there is a consistent 
understanding across the business of what greenwashing is, how it can 
manifest, how to prevent it, and the risks to customers and the firm itself. 
We recently explored the issue of greenwashing in our Point of View.

EIOPA: Application guidance on running climate change materiality 
assessment and using climate change scenarios in the Own Risk and 
Solvency Assessment (ORSA)

EIOPA published final guidance on how insurers can incorporate climate 
risk into their ORSAs, based on EIOPA’s Opinion from earlier this year. The 
guidance provides concrete examples of best practice, including to help 
insurers design the steps for the climate materiality assessment and run 
climate change scenarios. 

Prudential treatment of climate risk

Conduct risk - greenwashing 

(cont.)

Insurers – in the EU and UK – will be expected to demonstrate continuous 
improvement in their ability to manage climate risk as regulators progress 
their work on climate-related risk capital considerations. The guidance 
from EIOPA is an important point of reference for firms.

Our blog examining key considerations for embedding climate risk in the 
ORSA explores this in further detail. 

Banks face similar considerations. Our blog on taking stock of climate risk 
in the ICAAP considers what banking supervisors expect firms to do.

https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssm.climate_stress_test_report.20220708~2e3cc0999f.en.pdf
https://emearegulatorystrategy.deloitte.com/post/102hr4k/the-bank-of-englands-climate-biennial-exploratory-scenario-climate-kyc-and-o
https://www.eba.europa.eu/eba-launches-discussion-role-environmental-risks-prudential-framework
https://www.bankofengland.co.uk/events/2022/october/climate-and-capital-conference
https://www.eiopa.europa.eu/document-library/call-advice/european-commissions-call-advice-esas-greenwashing-risks-and_en
https://www2.deloitte.com/content/dam/Deloitte/uk/Documents/financial-services/greenwashing-risks-in-asset-management.pdf
https://www.eiopa.europa.eu/sites/default/files/publications/other_documents/application_guidance_on_running_climate_change_materiality_assessment_and_using_climate_change_scenarios_in_the_orsa_0.pdf
https://emearegulatorystrategy.deloitte.com/post/102hsf5/climate-risks-in-orsas-key-considerations
https://emearegulatorystrategy.deloitte.com/post/102hr4i/taking-stock-of-climate-risk-in-your-icaap-flying-blind-is-not-an-option
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Sustainable Finance – (2/2) Disclosures and reporting, data and transition planning

Key regulatory publications over the summer 

Simon Brennan
Sustainable Finance Lead

“Whilst energy security and cost of living 
have diverted political attention, 

regulators (for now) remain focused on 
their drive to deliver regulation to support 

the sustainable transition.”

ESAs: Joint Report on the extent of voluntary disclosure of principal adverse 
impact (PAI) under the Sustainable Finance Disclosure Regulation (SFDR)

This is the first annual report on the extent of entity-level voluntary PAI 
disclosures under SFDR. It found that while the extent of compliance 
varies, overall disclosures are not very detailed and there is a low level of 
disclosure on alignment with the Paris Agreement. Disclosures which 
were meant to explain why firms had chosen not to consider PAIs lacked 
detail. Where firms did explain non-disclosure of PAIs, common reasons 
were lack of publicly available ESG data, expensive processes and no 
common criteria for defining the necessary indicators. Firms that were 
part of larger groups were more likely to have a defined approach to 
PAIs.

Firms should consider and explain why disclosures may not be 
detailed, e.g. inadequate ESG data or lack of internal expertise. Firms may 
benefit from engaging with regulators and industry bodies to define 
internal policies on how to approach PAIs – especially smaller firms that 
do not belong to large groups.

The report gives some useful examples of what the ESAs regard as good 
and bad practices which firms would be well advised to study. If national 
supervisors follow the ESAs' recommendations about adopting a more 
active supervisory approach, firms can expect more scrutiny from now on.

EIOPA: Guidance on integrating customers’ sustainability preferences in 
suitability assessments under the Insurance Distribution Directive (IDD)

EIOPA published its final guidance on how insurers should integrate 
customers’ sustainability preferences when they provide advice on 
Insurance-Based Investment Products as part of the suitability 
assessment.

The guidance provides helpful clarification for EU insurers working to 
implement the new suitability rules that came into force in August.

GFANZ: Measuring Portfolio Alignment: Enhancement, Convergence, and 
Adoption

The report provides guidance for firms on sound and forward-looking 
portfolio alignment methods. Measurement of portfolio alignment is an 
increasingly integral part of financial services firms’ transition to net zero, 
and regulators, supervisors and other stakeholders are increasingly 
expecting firms’ transition plans to be measurable. Firms should assess 
whether their own practices are aligned with the examples of best 
practices in the industry, and consider increasing the sophistication of the 
metrics that they use to enhance the credibility of their transition plans.

Disclosures and reporting 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2022/1037482/JC%202022%2035%20-%20Joint%20ESAs%20Report%20on%20the%20extent%20of%20voluntary%20disclosures%20of%20PAI%20under%20SFDR.pdf
https://www.eiopa.europa.eu/document-library/report/guidance-integration-of-customers-sustainability-preferences-suitability_en
https://assets.bbhub.io/company/sites/63/2022/07/GFANZ-Portfolio-Alignment-Measurement-August2022.pdf
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Innovation and payments

Key regulatory publications over the summer 

“Over the summer, the UK laid down 
some cornerstone proposals for its 

post-Brexit innovation policy agenda. 
While it is good to see the future 
regulatory framework for digital 

finance taking a clearer shape, the 
expanded regulatory perimeter will 
involve a step change in regulatory 

scrutiny for many firms.” 

Valeria Gallo
Innovation Lead 

HMT: Expansion of the UK regulatory perimeter to capture stablecoins used 
as means of payment
The UK Government took forward its plans to bring stablecoins used as 
means of payment within the regulatory perimeter through the Financial 
Services and Markets Bill. Once passed, the Bill will give HMT powers to 
establish a FCA authorisation and supervision regime based largely on 
existing e-money and payments regulations. As we discussed previously, 
this approach may present some challenges, and the current e-money 
regime will likely need significant changes to address the unique 
characteristics and risks of stablecoins.
The Bill will also give the BoE the responsibility to regulate stablecoin
payment systems designated as systemic by HMT, and the PSR will 
supervise these systems from a competition perspective. The UK 
approach also leaves room to update the regulatory framework as 
international standards develop. This would include the CPMI-IOSCO final 
guidance on applying the Principles for Financial Market Infrastructures to 
stablecoin arrangements, also published in late July.
The overall impact on the UK's stablecoin market remains unclear for 
now, as HMT and FS regulators are yet to consult on their more detailed 
regulatory frameworks. More regulatory clarity is unlikely to emerge until 
late 2022 or 2023. 

DCMS: Data Protection and Digital Information Bill
The Bill underpins the UK’s ambition to unlock the power of data as a 
strategic asset to fuel innovation and economic growth. Its key provisions 
cover three areas: 

▪ Data Protection Reform to create a more proportionate and outcome-
focused regulatory framework. Key measures aim to reduce barriers to 
international data flows, support the adoption of data-driven 
technologies and facilitate the use of data for reasons of public 
interest (e.g. financial crime). While most measures in the Bill are 
unlikely to cause the EU to reconsider the UK’s adequacy status under 
EU GDPR, some - e.g. those related to international data transfers or 
use of personal data by law enforcement - could raise concerns.

▪ Customer and Business Data (Smart Data) to enable the development 
of innovative sharing schemes for personal and business data. This will 
give HMT the power - although not the obligation - to create a 
regulatory framework for Open Finance in the UK. However, HMT has 
not yet confirmed whether or how swiftly it will exercise this power. 

▪ Digital ID to establish the provision of Digital Verification Services and 
give digital identities the same status as paper documents. This is a 
crucial step in enabling the future UK Digital ID trust framework and 
ecosystem to develop and thrive. 

HMT: Consultation on reforms to the payments regulatory landscape, 
including the systemic payments perimeter of the BoE 
Currently, the BoE is responsible for supervising designated systemic 
payment systems. However, as the role of non-bank payments firms in 
financial services continues to grow, HMT proposed to bring a new 
category of designated payments “providers” within the oversight of the 
BoE. As set out in our analysis, this would ensure supervision from a 
financial stability perspective of new types of payment providers that 
pose systemic risk in their own right. HMT also proposed to clarify in 
legislation the BoE’s oversight powers concerning designated systemic 
payment systems or providers, including limiting their activities in 
exceptional scenarios or requiring firms to be established in the UK if 
necessary. 

Finally, HMT is also seeking views on applying the Future Regulatory 
Framework Review to payments regulation, including providing the FCA 
with a general rulemaking power for payments and e-money and 
extending the SM&CR regime to payments firms. 

The consultation closes on 11 October 2022 and HMT will publish its 
response in 2023, after which many of the proposals will require primary 
and secondary legislation, and detailed regulatory policy. Nevertheless, 
payment firms of all sizes should prepare for a stricter and more dynamic 
UK regulatory environment in the years ahead. 

(cont.)

https://publications.parliament.uk/pa/bills/cbill/58-03/0146/220146.pdf
https://ukfinancialservicesinsights.deloitte.com/post/102hmd4/the-uk-sets-out-next-steps-for-cryptoassets-regulation
https://www.bis.org/cpmi/publ/d206.pdf
https://publications.parliament.uk/pa/bills/cbill/58-03/0143/220143.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1091941/Payments_Regulation_and_the_Systemic_Perimeter_-_Consultation_and_Call_for_Evidence.pdf
https://emearegulatorystrategy.deloitte.com/post/102htwj/expansion-of-the-systemic-perimeter-for-payments-in-the-uk-and-broader-reforms-to
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Conduct

Key regulatory publications over the summer 

“The Consumer Duty dominates 
the airwaves and will require firms 

to do extensive work on a tight 
schedule starting immediately"

Kareline Daguer
Retail Conduct Lead

FCA: Final rules and non-handbook guidance for a new Consumer Duty
The FCA has published its final rules and guidance for a new 
Consumer Duty (the Duty). The Duty introduces a new Consumer 
Principle, cross-cutting rules and four outcomes. It applies to all firms 
providing financial services and products to retail consumers and will 
come into force in July 2023 for most products, and one year later 
for closed books products. It is a very material piece of regulatory 
reform that is likely to have ramifications for the industry for years to 
come. Firms will have to be quick off the mark. The FCA expects 
boards to have signed off detailed implementation plans by October. 
This means that finalising a robust gap analysis and involving the 
board should be the top priority right now. Some of the key areas of 
focus for firms include:
• Scope: firms need to determine how the rules apply to their 

business. The deciding factor for this determination being 
whether the firm can materially influence consumer outcomes in 
relation to the product or service.

• Fair value assessments: all firms will need to review their pricing 
models and enhance value assessment frameworks.

• Monitoring outcomes: the FCA expects firms to monitor 
differential outcomes between different groups of customers 
with a focus on vulnerable customers. Firms may struggle to 
assemble the right data to carry out this exercise.

• Evidencing compliance and culture shift: firms must prepare an 
annual board report on compliance with the Duty and reflect the 
Duty in their strategy, governance and people policies.

Read our blog for a more detailed analysis of the requirements.

FCA: Dear Chair of the Remuneration Committee letter on the FCA's 2022/23 
remuneration approach
The FCA sent the letter to proportionality level one banks, building societies 
and PRA-designated investment firms. It highlights the focus areas for firms 
to consider as part of their remuneration outcomes for the year. These 
include how firms develop risk-focused remuneration policies that promote a 
strong risk culture whilst ensuring remuneration policies align with the new 
Consumer Duty requirements. Remuneration policy design is also expected to 
capture the rising cost of living challenges. Other aspects include ensuring 
firms can make remuneration adjustments in the event of disruption, using 
remuneration programmes to align incentives with ESG commitments and 
reviewing impact of employees’ working preferences on remuneration from a 
diversity and inclusion lens. This is an ambitious list of considerations that will 
require Remuneration Committees to carry out a careful analysis of the focus 
areas and consider how remuneration policies need updating as a result.

FCA: Policy Statement on Improving the Appointed Representatives 
(AR) regime

The Policy Statement sets out final rules for the AR regime, requiring 
principals, who oversee and are responsible the ARs, to provide more 
information on ARs and strengthening the responsibilities and expectations 
of principals. The new and enhanced rules are split into “responsibilities” or 
“information and notification” requirements for principal firms. The rules 
will come into effect on 8 December 2022. Principal firms should expect to 
receive a request for data (through a s.165 request) about their ARs later in 
2022. Principals will have to review their AR oversight framework and report 
metrics on individual ARs on revenue and complaints to the FCA. For firms 
with significant numbers of ARs this could be a significant challenge. Firms 
must prepare an annual self-assessment report on compliance with the new 
regime by December 2023. For more information, please read our blog.

FCA: Dear CEO Letter and warning about misleading adverts for 
Buy Now Pay Later (BNPL) firms.
The FCA clarifies that all financial promotions are covered by the 
FCA’s rules, regardless of who makes the financial promotion, or 
the channel used. BNPL firms that are not themselves regulated 
should ensure that any promotion of their product is approved 
by a regulated entity (failing to do so can be a criminal offence), 
as that is one of the most effective ways of ensuring and 
demonstrating compliance with the FCA’s rules.

https://www.fca.org.uk/publications/policy-statements/ps22-9-new-consumer-duty
https://emearegulatorystrategy.deloitte.com/post/102htr1/fca-finalises-consumer-duty-rules
https://www.fca.org.uk/publication/correspondence/dear-chair-remuneration-committee-2022.pdf
https://www.fca.org.uk/publication/policy/ps22-11.pdf
https://emearegulatorystrategy.deloitte.com/post/102hvvg/the-fcas-new-appointed-representatives-regime-what-it-means-for-the-insurance-s
https://www.fca.org.uk/publication/correspondence/bnpl-dear-ceo-letter-2022.pdf
https://www.fca.org.uk/news/press-releases/fca-warns-buy-now-pay-later-firms-about-misleading-adverts
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Operational resilience and outsourcing

Key regulatory publications over the summer 

Scott Martin
Operational Resilience and Cyber Lead

“One thing we are seeing across 
jurisdictions this summer is a growing 

regulatory focus on tackling systemic risks 
to the FS sector posed by critical third 

parties. From the UK Discussion Paper to 
the EU's DORA, this is a fast-moving area 

of regulatory change.”

UK: Discussion Paper on the supervision of Critical Third Parties (CTPs) 
The DP on CTP oversight, jointly issued by the BoE, PRA and FCA, 
represents the first step in a major UK initiative to extend the FS 
regulatory perimeter to (unregulated) third party providers that are 
designated as "critical" under the 2022 Financial Services and Markets 
Bill. The DP presents several options for how this framework could be 
designed, but proposes an overall approach structured around three 
pillars:
1. Identification of CTPs by the regulators followed by 

recommending designation to HM Treasury.
2. Establishing a minimum resilience standard that CTPs would be 

required to meet.
3. Requiring CTPs to take part in various forms of resilience testing.

The DP is open for comment until 23 December 2022. The next steps 
depend on the passage of the Bill in Parliament. Once it becomes law, 
we expect the regulators to issue a Consultation Paper. As we set out 
in our blog, TPPs need to assess how likely it is that the services they 
provide to FS clients might mean that they are considered critical and 
analyse their level of readiness for the new framework. Coming under 
FS regulatory oversight will likely mean a significant step change in 
terms of how they must think about, and demonstrate, their 
operational resilience. 

EU: Agreement on the Digital Operational Resilience Act (DORA)
The European Parliament published the full text of the technical 
agreement it reached in trilogues with the European Council on the 
DORA. Although the DORA has still to be ratified by the European 
Parliament plenary session in the autumn, to all intents and purposes 
the text is now final. As we discuss in our blog, the DORA is a wide-
ranging new law that will challenge financial services firms to enhance 
their cyber and operational resilience through new requirements on ICT 
risk management strategy, incident and threat classification and 
reporting, testing and third-party risk management. The DORA also 
establishes an oversight regime for critical third-party providers that will 
mean designated third parties will become overseen by the ESAs, which 
have received sweeping new powers to assess their resilience and 
request changes where they see fit. The DORA has a 24-month 
implementation period that will begin later this year, meaning we expect 
full implementation in Q4 2024. Given the scope of the DORA, now that 
its final form is clear firms should start assessing the scale of change 
required and start drawing up implementation plans. 

EIOPA: Peer Review on Outsourcing
EIOPA published a review of EU national supervisory authorities’ 
approaches to the supervision of outsourcing in the insurance sector. 
EIOPA determined that there were areas of supervision of outsourcing 
that require further work, in particular: the outsourcing of delegated 
authorities (e.g. where third parties underwrite policies or approve 
claims); clarification of certain definitions including “material 
development” and “timely notification”; and supervision of entities 
whose use of outsourcing is so extensive that they are in effect “empty 
shells”. Firms that make use of outsourcing, particularly in the area of 
claims and underwriting, or which may be deemed to be an “empty 
shell”, should understand EIOPA’s views and concerns and develop plans 
for how to address challenges around how supervisors can adequately 
oversee their operations given their business model. This focus on 
“empty shells” will be of particular interest to insurers and intermediaries 
with post-Brexit structures that rely on substantial outsourcing to the UK. 
(See also the entry on EIOPA’s consultation on the use of governance 
arrangements in third countries in the Insurance section.) 

https://www.bankofengland.co.uk/prudential-regulation/publication/2022/july/operational-resilience-critical-third-parties-uk-financial-sector
https://emearegulatorystrategy.deloitte.com/post/102htws/uk-financial-regulators-propose-oversight-regime-for-critical-third-parties-key
https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/ECON/AG/2022/07-13/1259083EN.pdf
https://emearegulatorystrategy.deloitte.com/post/102ht81/the-eus-digital-operational-resilience-act-has-been-agreed-implications-for-the
https://www.eiopa.europa.eu/media/news/eiopa-publishes-peer-review-outsourcing_en


This publication has been written in general terms and we recommend that you obtain professional advice before acting or refraining from action on any of the contents of this publication. Deloitte LLP accepts no liability for any loss occasioned 
to any person acting or refraining from action as a result of any material in this publication.

Deloitte LLP is a limited liability partnership registered in England and Wales with registered number OC303675 and its registered office at 1 New Street Square, London, EC4A 3HQ, United Kingdom. 

Deloitte LLP is the United Kingdom affiliate of Deloitte NSE LLP, a member firm of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee (“DTTL”). DTTL and each of its member firms are legally separate and independent 
entities. DTTL and Deloitte NSE LLP do not provide services to clients. Please see www.deloitte.com/about to learn more about our global network of member firms.

© 2022 Deloitte LLP. All rights reserved.


