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JUDGE PELLING: 

 

1. This is the hearing of an application by the defendant for an order setting aside a default 

judgment entered as long ago as 21 April 2021. This application was listed with a time 

estimate provided by the parties of one and a half hours. That was plainly inadequate. 

In the result, the application started at 11.30. It should have finished inclusive of 

judgment at 1.00 pm, but in fact submissions continued until 1.25 pm. I had another 

hearing in the afternoon, so I was forced to reserve judgment. I intend to return to this 

issue when determining the costs consequences that follow from this judgment. The 

claimant has cross-applied for a further judgment in respect of sums alleged to have 

become due since the original judgment was entered. I will return to that once I have 

determined the defendant's application. 

 
2. The facts material to this application in summary are as follows. The claimant is a 

business aviation services organisation, and the defendant is a company which is the 

ostensible beneficial owner of a Boeing 737 aircraft ("the Aircraft"). The defendant is 

ultimately beneficially owned by a Mr Lee, a high-net-worth individual who is based in 

Hong Kong. On 26 February 2008 the defendant entered into an aircraft support services 

agreement (ASSA) with a company called International JetClub Ltd (IJL). Insofar as is 

material, the ASSA provides at recitals C and D: 

 
"C. The [defendant] wishes to receive professional advice and assistance in 

relation to the operation and maintenance of the Aircraft and to have available 

to it suitably qualified flight crew. 

 
D. JetClub is in the business of, inter alia, advising on the operation and 

maintenance of aircraft and in the supply of flight crew." 

 
The relevant operative provisions of the agreement were to the following effect:  

"1. Duration 

This agreement shall commence from the date of this agreement and shall, 

subject to clause 9, continue until such time as either party gives the other 

not less than three months' notice in writing of termination of this 

agreement. 
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2. Scope of the support, advice and assistance 

 

 
2.1. During the period of this agreement, JetClub shall provide the client 

organisational support and advice and assistance, as more particularly set  

out in the schedule here too, for the purpose of assisting the client to 

operate and maintain the Aircraft safely and in accordance with all 

applicable regulatory provisions and the client's flying requirements. 

2.2. The advice and assistance given by JetClub shall be in accordance 

with all applicable regulatory provisions and the client's flying 

requirements and good aviation practice but with safety being of 

paramount importance. 

 

 
[…] 

 

3. Flight crew 

 
3.1. JetClub shall also supply to the client the services of a sufficient  

complement of flight crew and cabin crew necessary to enable the client  

to operate the Aircraft in accordance with the client's required flying 

programme commensurate with the applicable regulatory requirements 

and good aviation practice. The number of personnel to be available at 

any given time should be agreed between the parties, and JetClub shall  

seek to minimise the number of personnel to be used to fulfil the client's 

flying programme. 

 

 
3.2. At all times such personnel shall remain the employees of JetClub 

[…] 

 
9. Termination 

 

 
[…] 

9.2. If there should occur any substantial change in the ownership, structure or operating 

control of JetClub, the client shall have the right to terminate this agreement forthwith 

without either party being liable to pay compensation to the other for such termination. 

[…] 

 

13.6. Save as is expressly provided in this agreement, neither party shall assign its rights 

under this agreement except with the written consent of the other party, such consent not 

to be unreasonably withheld. 

 

 
13.7. This agreement shall be governed by and construed in accordance with the laws 

of England. The parties hereto submit to the non-exclusive jurisdiction of the English 
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courts. 

[…] 

 

 
13.9. No alterations to the terms and conditions of this agreement shall be effective 

unless contained in a written document signed by authorised representatives of both 

parties. 

[…]" 

 
3. The services that were to be provided under the ASSA were set out in a series of 26 short 

paragraphs in the schedule to the agreement. I do not propose to read all of them, because 

to do so is unnecessary for the purposes of this judgment. It is to be noted, however, that 

the organisational and operational support services to be provided included equipping 

the Aircraft at the defendant’s expense with all flight documents, navigational charts, 

manuals and ensuring that such documents and any subscriptions were up to date; 

cleaning the Aircraft internally and externally to executive aircraft standards; arranging 

all flight plans; advising on best routing; arranging and booking any ancillary support 

services that may be required, such as hotel accommodation, car hire and so on;  and 

providing catering for and in connection with the Aircraft, including but not limited to 

the provision of soft drinks, alcoholic drinks and dry aircraft stores. 

 
4. IJL is the subsidiary of a company formally called Hangar 8 Plc (H8). In December 2014 

it was acquired by Gama Aviation Holdings (Jersey) Ltd and thereafter changed its name 

from H8 to Gama Aviation Plc (GAP). The claimant is an operating subsidiary of GAP. 

It follows from these changes that IJL's ownership never changed, although its 

operational control did. 

 
5. Prior to April 2017 the Aircraft was registered on the USA Register of Aircraft.  The 

Aircraft was deregistered in the United States and registered in Bermuda on 4 April 2017 

at the request of the defendant. The claimant's case is that following the acquisition of 

H8, it was decided within the organisation of the group of which the claimant forms part 

that the claimant would become the main UK entity within the Gama Group, with the 

regulatory approvals necessary to operate and manage aircraft, including the Aircraft. In 

consequence, the activities of IJL were wound down, its subsidiary surrendered its air 

operator's certificate (AOC) and, since 2015, the claimant has been the only Gama entity 

with a UK AOC. I have no reason to reject any of this evidence, and the fact that IJL 
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now currently files and has for some time filed micro-entity accounts tend to support the 

suggestion that its activities have been wound down as suggested. 

 
6. The ASSA provides for payment by the defendant to the claimant of a deposit. On 

31 March 2016 the claimants maintain that the deposit was transferred from IJL to the 

claimant. It is not suggested as far as I can see that the defendant was aware of this 

transfer. The claimant's case, which is not disputed, is that the claimant is the only entity 

within the Gama group with the regulatory approvals required by the Bermudan Civil 

Aviation Authority (BCAA) to operate the aircraft. Its case is that such regulatory 

approvals are necessary in order to provide the services under the ASSA - see paragraph 

22 of the statement of Mr Abdel Khalek on behalf of the claimant. It is unclear which 

of the services can only be provided by a registered operator. Some (for example that 

concerning the provision of catering for the aircraft) are not obviously regulated 

activities. It is worth observing that the ASSA does not require IJL itself to operate the 

aircraft or itself to maintain it. 

 
7. Following the registration of the aircraft on the Bermudan Aircraft Register, the claimant 

was registered as operator of the aircraft, a point which the claimants place heavy 

reliance upon. The claimant's case is that by no later than 4 April 2017 the claimant had 

"to all intents and purposes" replaced IJL as a party to the ASSA. It submits that this 

constituted an implied novation of the ASSA. It submits that such a novation is to be 

implied from (a) the winding down of the activities of IJL; (b) the request of the 

defendant that the claimant assist it to register the aircraft in Bermuda and in maintaining 

and operating the aircraft thereafter, as evidenced by the correspondence referred to in 

paragraph 24(b) of Mr Abdel Khalek's statement; (c) that the approvals said to be 

required by the Bermudan CAA were only held by the claimant and never by IJL; (d) 

that all services since April 2017 have been provided by the claimant and none by IJL, 

and all correspondence concerning the services has emanated from the claimant, 

examples of which are referred to in paragraphs 24(e) and (f) of Mr Abdel Khalek's 

statement; (e) all correspondence concerning invoice queries and fee increases were 

passed between or were negotiated between the claimant and the defendant and not 

between IJL and the defendant - see paragraphs 24(g) and (h) of Mr Abdel Khaled's 

statement - and all statements and invoices identified sums which were payable to the 

claimant - see paragraphs 24(i), (j) and (k) of Mr Abdel Khaled's statement; and (f) all 
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sums due were paid by the defendant to the claimant without protest until the defendant  

stopped paying any invoices - see paragraph 24(l) of Mr Abdel Khalek's statement. 

 
8. As disclosed in paragraph 35 of Mr Abdel Khaled's statement, between April 2017 and 

July 2019 the claimant's invoices and receipts included a statement "on behalf of 

International JetClub". The claimant's case is that this was an administrative oversight 

- see paragraph 36 of Mr Abdel Khaled's statement. Although the defendant relies on 

the negotiations that took place for the replacement of the ASSA with another and more 

wide-ranging agreement, I do not consider that to be significant, since that agreement 

never came to fruition, and what matters is what happened in relation to the ASSA after  

the takeover of H8. 

 
9. These proceedings were served on the defendant on 14 January  2021 outside the 

jurisdiction pursuant to the jurisdiction agreement embedded in the ASSA, which I 

quoted from earlier. The period for acknowledging service expired on 15 February 2021, 

but no acknowledgement of service or defence was filed either by that date or at all. The 

evidence suggests that this non-engagement was deliberate - see the statement of Mr 

Hughes at paragraph 19 and the internal emails to which he refers in that paragraph. It 

was on that basis that the claimant applied without notice for default judgment under 

CPR Rule 12.3(1). That application came before me on 21 April 2021, when I entered 

judgment - see the order sealed on 23 April 2021. My reasons for entering judgment are 

set out in my judgment at [2021] EWHC 1105 (Comm). No attempt had been made by 

the defendant to set out why it was not liable to the claimant at any stage prior to 

judgment being entered. The default judgment was served on the defendant, and the 

defendant first engaged with these proceedings 16 days later on 28 May 2021, when its 

solicitors wrote to the claimant's solicitors requesting that they agree to the setting aside 

of the default judgment. 

 
10. The application to set aside was issued on 8 June 2021, 27 days after the defendant had 

been served with the judgment. In summary, the defendant contends that it is at least 

realistically arguable that there was no implied novation and, in consequence, the claim 

is fundamentally flawed, because the claim should have been brought by IJL, not the 

claimant and judgment should be set aside for that reason and because, the defendant  

maintains, it has applied promptly to set aside the judgment and should be granted relief 
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from sanctions, applying the Denton tripartite test. In support of the proposition that it 

is reasonably arguable that there has been no implied novation, the defendant relies upon 

(a) its case that regulatory approvals were not needed to perform the ASSA; (b) that there 

were discussions between the parties about a new aircraft management agreement, as I 

have said, that in the event was not agreed, and in consequence the only agreement was 

the ASSA, which is and was only ever between IJL and the defendant; and (c) the invoice 

and other payment documentation referred to earlier was rendered by the claimant on 

behalf of IJL and, as such, is consistent with the defendant's case that there was no 

novation, and that there is no novation to be implied, and is inconsistent with the 

claimant's case to contrary effect. There is no dispute that the sums claimed are properly 

claimed and payable by the defendant for the work done and services supplied. The 

defendant's sole point is that IJL, not the claimant, is entitled to recover the sums claimed. 

 
11. On this application, the claimant maintains the defence is not realistically arguable by 

reference to its implied novation claim, which it maintains resulted in the rescission of 

the ASSA and its replacement implicitly with another agreement in similar terms, to 

which the parties were the claimant and defendant. This analysis is a conventional 

analysis for a true novation. In addition, the claimant maintains that the judgment should 

be maintained because either (a) IJL will assign its rights to the claimant or (b) IJL will  

be joined as a party to these proceedings, and thus the current defence is or would become 

entirely academic. These points were not developed during the argument in any detail, 

but for present purposes I consider them mistaken because (a) IJL was not joined as a  

party to these proceedings prior to judgment being entered and even now has not been 

joined as a party to the proceedings; (b) no assignment of any rights IJL has by IJL to  

the claimant took place prior to the judgment being entered; and (c) IJL's rights were not 

assignable in any event without the consent of the defendant - see clause 13.6 of the 

ASSA - and no such consent has been either sought or obtained. Finally, the claimant 

maintains that the application to set aside should be dismissed, either on the ground that 

it has not been paid promptly in all the circumstances, or, applying the three-stage test in 

Denton v T. H. White Ltd [2014] EWCA Civ 906; [2014] 1 WLR 3926. 

 
12. Finally, before turning to the applicable principles and the determination of this 

application, I record that at paragraph 46 of the defendant's skeleton, it is said that the 

defendant relies on the fact that the application for the default judgment was made 
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without notice in what is said to be a technical breach of the CPR. At the hearing, counsel 

for the defendant made clear that he relied upon this factor and I think also what he 

contends to be material non-disclosures as relevant only to the exercise of the discretion 

that arises under the tripartite Denton test. I will return to that issue when considering 

whether in the exercise of my discretion I should set aside the default judgment. 

 
13. It is not contended that the judgment is anything other than a regular judgment, and the 

application to set aside is made under CPR Rule 13.3, which provides that a court may 

set aside a default judgment if either (a) the defendant has a real prospect of successfully 

defending the claim, or (b) it appears to the court that there is some other reason why the 

judgment should be set aside or the defendant should be allowed to defend the claim, but 

(c) in deciding whether to exercise the discretion conferred by CPR Rule 13.3(i) to set 

aside, the court must have regard to whether the party applying to set aside the judgment 

made the application promptly - see CPR Rule 13.3(ii). Thus, if the party applying (in 

this case, the defendant) is unable to show a real prospect of defending the claim, the 

application must be dismissed. If that threshold is crossed, then whether to grant the 

application is a discretionary question. This exercise operates as a species of relief from 

sanctions - (see Regione Piemonte v Dexia Crediop SpA [2014] EWCA Civ 198 per 

Christopher Clarke LJ at paragraphs 39 to 40, followed in Gentry v Miller [2016] EWCA 

Civ 141; [2016] 1 WLR 2606 per Voss LJ (as he then was) at paragraph 23. This means 

that the test in Denton ibid is engaged. As to that, failing to file an acknowledgement of 

service or a defence is by definition serious or significant - see Gentry ibid at paragraph 

36. Further, in the circumstances of this case, there is no excuse or explanation offered 

for the default that occurred, and, indeed, on the claimant's evidence it appears that the 

non-engagement of the defendant with this process has been deliberate. In those 

circumstances there can be no question of there being a good or reasonable excuse or 

explanation for the failure that occurred. It follows that the third element of the Denton 

test will become determinative. 

 
14. The question of promptness in making the application arises both when considering 

whether CPR Rule 13.3(ii) has been satisfied and when considering all the circumstances 

for the purposes of the third stage of the Denton test - see Gentry ibid at paragraph 24. 

As to promptness, it is necessary to view the speed with which the application has been 

made in the context of what has gone before. Put simply, what may be prompt where 
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there has been no history of earlier delay or inaction may not be so if there has been a 

history of earlier delay - see Core Export SpA -v- Yang Ming Marine Transportation 

Corp [2020] EWHC 425 (Comm) at paragraph 8 and the earlier authorities there referred 

to. In a case such as this, it will be necessary to consider the procedural chronology, 

having regard to the principles to which I have referred. Whilst a realistically arguable 

defence may be outweighed by a history of delay, inaction or non-engagement (as to 

which, see Core Export SpA ibid at paragraphs 7, 14 and 19), whether in fact that will be 

so is a fact-sensitive question. A factor in the assessment will be the overall strength of 

the defence and because there will come a point at which it would be an affront for a 

strong defence to be outweighed by a relatively modest delay - see Standard Bank v 

Agrinvest International Inc [2010 EWCA Civ 1400; [2010] 2 CLC 886 per Moore-

Bick LJ at paragraphs 22 and 24 in the context of a defence described by the first 

instance judge as "far from overwhelming" and the explanation for the delay as 

"conspicuously unconvincing", but which did not in the end matter in that case because 

the Court of Appeal held the defence to be unarguable. 

 
15. The first issue that arises, therefore, is whether the defendant has a real prospect of 

successfully defending this claim. The defendant starts with the terms of the contract. 

The defendant submits that two points emerge from a detailed consideration of the 

contract. The first is that, as a matter of construction, the terms of the contract precluded 

implied novation of the ASSA. The second is that the defendant maintains it is at least 

realistically arguable that the duties to be performed by IJL under the contract do not 

require the service provider to be regulated in the same way that the new agreement that 

was being discussed between the parties following the takeover of H8 by Gama Aviation 

Holdings (Jersey) Ltd would have done. Whilst this was an important consideration at 

the without-notice hearing, it was not the only consideration there. Nor, as I have 

explained, is it the sole basis on which the claimant contends that the novation is to be 

implied. 

 
16. Turning to the first of these issues, the defendant relies principally on clause 13.9 of the 

ASSA. As is apparent both from paragraph 2.3 of Taylor Wessing's letter of 28 May 

referred to earlier in this judgment and the defendant's skeleton for the hearing, the 

defendant submits that following the decision of the Supreme Court in Rock Advertising 

v MWB Business Exchange Centres Ltd [2018] UKSC 24; [2019] 2 AC 1, this clause 
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precludes a novation by implication, and thus the defendant has a very-much-better-than- 

realistically-arguable case that the claim as it is currently formulated is bound to fail. 

Rock Advertising ibid was not concerned with an implied novation, either in the true 

sense relied upon by the claimant in this case or at all. That case was concerned with an 

alleged oral variation to a contract that contained a no-oral-modification provision. The 

majority of the Supreme Court concluded that in the absence of estoppel, the parties were 

bound by the no-modification clause in the contract. The no-modification clause in that 

case was to the effect that "all variations to this licence must be agreed, set out in writing 

and signed on behalf of both parties before they take effect". As I have said, that case 

was not concerned with a novation but variation. That said, the rationale underlining 

Lord Sumption's conclusions set out in paragraph 12 at least realistically arguably apply 

to informal novations as it does to informal variations. 

 
17. The defendant also relies upon the decision of the Court of Appeal in Kabab-Ji SAL 

(Lebanon) v Kout Food Group (Kuwait) [2020] EWCA Civ 6. I do not consider that that 

authority assists the defendant, essentially for two reasons. First, that case was not 

concerned with novation either in the sense relied upon in this case, that is, the rescission 

of an existing contract and its implied replacement by another contract in similar terms 

but between different parties, but was concerned with the suggestion that a stranger to 

the contract had become a party to it by implication. It was for that reason that it was 

accepted on behalf of the defendant that the remarks in that case concerning novation 

were obiter. It also follows that there were no detailed submissions in that case 

concerning the effect of the clause on a novation that involves the rescission of an 

existing contract. That this concession made on behalf of the defendants was correctly 

made is apparent from paragraph 18 of the Court of Appeal's judgment. No one had 

suggested that the existing contract in that case had been rescinded. Secondly, the no- 

modification provision at issue in that case was in materially different terms to the terms 

of the provision in this case. In that case, article 24 of the relevant agreement provided 

that "… no … termination or waiver of any provision hereof and no consent or approval 

hereunder shall be binding upon the other party or effective unless in writing and signed 

by the licensee and by an authorised representative of the licensor …". 

 
18. The other authority relied upon by the defendant was the decision of the First -tier 

Tribunal of the Tax Chamber in Looney, Kiernan Looney & Associates (Partnership) v 
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Revenue & Customs [2018] UKFTT 619 (TC). That case in my judgment provides no 

real assistance either. The tribunal in that case ruled against the taxpayer's case that there 

had been an informal assignment, transfer or novation because it was not in writing, as 

required by clause 1.2 of the relevant agreement. Clause 1.12 of the agreement in that 

case not merely precluded informal variations but also provided that the rights under the 

relevant agreement were personal to the original parties "… and may not be assigned or 

transferred in whole or part by either of them …". 

 
19. In my view, on the current state of the authorities, a clause that on true construction 

precludes an implied or informal novation or the functional effects of novation other than 

when set out in a formal agreement will take effect in accordance with its terms, applying 

the reasoning as set out in Rock Advertising ibid. However, whether a particular clause 

has that effect is a matter for construction of the clause relied upon, applying the familiar 

principles of English law concerning the construction of contracts. 

 
20. Specifically in relation to clause 13.9 of ASSA I consider the defendant's case is not 

realistically arguable, because (1) it is not alleged that there is any relevant factual matrix 

evidence that is material to the construction exercise and (2) in my judgment, as a matter 

of textual analysis, the word "alterations" when read in the context of the ASSA as a 

whole means variations and not a rescission of the contract followed by the making of a 

new agreement by implication in the same term but between different parties. 

 
21. Clause 1 of the ASSA was referred to by the defendant in its skeleton argument and was 

developed orally as a basis for arriving at a similar outcome to that submitted to be the 

effect of clause 13.9. Clause 1 provides that the agreement is to continue subject to 

clause 9 until one party gives the other three months' notice in writing of termination. 

Clause 9 is concerned with the termination of the agreement for various identified causes, 

most of which require notice in writing before termination can result. In my judgment 

the language of clause 1 suggests that it is realistically arguable that a novation involving 

rescission by agreement cannot take place other than in writing and therefore that a 

novation that depended on rescission could not do so. It was submitted on behalf of the 

claimant that the clause would be of no effect in relation to a discharge by agreement. I 

do not agree with that to the level of realistic arguability, applying the Rock Advertising 

reasoning. 
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22. The basis of the claimant's submission concerning clause 1 was that it would be 

circumvented by an agreement to discharge the original contract. I do not accept that 

that is an answer to the level necessary to preclude reasonable arguability, not least 

because it runs contrary to the reasoning of the Supreme Court in Rock Advertising. No 

principle leading to this conclusion not considered in that case was identified in the 

course of the argument, and it is not obvious why a clause that precludes termination 

other than by written notice should be treated differently from a no-informal- 

modifications provision such as that considered by the Supreme Court in Rock 

Advertising. This is not an issue that is suitable for summary determination as a matter 

of construction. Rock Advertising changed the law significantly in this area, and the full 

ramifications of that decision (including the applicability of the reasoning in that case 

to clauses other than no informal modification clauses) are still being worked through as 

cases pass through the courts. This is archetypally therefore a construction issue that 

ought not to be resolved other than against a background of appropriate factual findings. 

 
23. Clause 9.2 permits termination by the defendant following a change of control in respect 

of IJL. As I have said, there was such a change of control, but it is not suggested that  

the defendant exercised its powers under that provision expressly, and therefore it is  

unnecessary that I say anything more about that provision. 

 
24. In summary therefore, I accept that it is realistically arguable that an implied novation 

is precluded by the terms of the ASSA other than if and to the extent the defendant is  

estopped from relying upon those express terms, something not relied on at the hearing 

by the claimant. In those circumstances, it is not necessary that I express any concluded 

views on the factual issues that arise, at any rate at any length. In substance the defendant 

alleges that on the facts there could have been no implied novation even that was 

permitted by the terms of the ASSA. 

 
25.  I make clear that I am satisfied that the defendant's case that the claimant was not the 

operator of the aircraft is unarguable having regard to the contents of the documents 

referred to in the claimant's evidence. That said, what is not clearly established on the 

evidence is that the services provided under the ASSA could only be provided by a 

regulated entity. These are issues that can only be explored at trial. As I have said, and 

as is apparent from the terms of the ASSA set out above, the ASSA operated on its face 
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at one remove from those concerned in the operation of the aircraft and was very largely 

a procuring agreement rather than an agreement which required the service provider to 

operate or maintain the aircraft. In essence, the ASSA does not provide that IJL or any 

successor operates the aircraft but rather provides for it to provide services in connection 

with its operation. As things stand, it has not been demonstrated that the services under 

the ASSA are services that can only be provided by an organisation which holds an AOC 

or is otherwise regulated by the relevant civil aviation authority, though I fully accept 

that such an entity could only operate in an aircraft if it satisfied such regulatory 

requirements. The key point, however, is operation of the aircraft and providing services 

in connection with this operation, as required by the ASSA, are different concepts. The 

operation of the aircraft is at least realistically arguably immaterial to the question 

whether or not there has been an implied novation of the ASSA. 

 
26. However, even if the defendant is correct to distinguish between the claimant as operator 

of the aircraft and as service provider under the ASSA, that does not answer the 

remaining points made by Mr Abdel Khaled in paragraph 24 of his witness statement  

from which it is said an implied novation is to be inferred. In particular, it does not 

answer the point that since April 2017 at the latest, (a) the services referred to in the  

schedule to the ASSA have been provided exclusively by the claimant, to the knowledge 

of the defendant; (b) none of the services have been provided by IJL, again to the 

knowledge of the defendant; (c) that the claimant was providing all the services required 

was well known to the defendant for literally years prior to the development of this 

dispute, as is apparent, for example, from the correspondence referred to by 

Mr Abdel Khaled in paragraphs 24(e), (f) and (g) of his statement; and (d) the defendants 

agreed an increase in fees with the claimant, as set out in paragraph 24(l) of 

Mr Abdel Khaled's statement. Whilst I accept that the invoices and receipts contained 

the words "on behalf of" IJL, that has to be viewed in the context set out above and the 

context of IJL not trading and not in fact providing and being known to the defendant  

not to be providing any of the ASSA services. 

 
27. In my judgment, the defendant's denial of the claimant's factual case is partial in its focus 

and unconvincing when looked at in the round. Further, the defendant does not deny 

that the claimant in fact provided the services for which it claims payment, and the sums 

claimed in respect of the services so provided are payable in respect of those services. 
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However, that is immaterial for present purposes given my conclusions as to the arguable 

effect of clause 1 of the ASSA and in any event the defendant’s factual case cannot be  

said to be wholly unarguable. 

 
28. The issue that remains is whether I ought to exercise my discretion to set aside judgment, 

having regard to the issue specifically of promptness and on an evaluation of the facts 

and matters relevant to the third element of the Denton test. 

 
29. As I have said, these proceedings were issued on 30 December 2000 and were served on 

the defendant on 14 January 2021. No acknowledgement of service was filed or served, 

and the defendant's counsel accepted that I was bound to take an adverse view of the 

conduct of the defendant, and I do. It would appear that the defendant has adopted a 

deliberate policy of non-engagement with this process, as I have said. The judgment in 

default was entered on 21 April 2021 and served on the defendant on 12 May 2021. The 

application to set aside was issued on 8 June, some 27 days after the defendant had been 

served with the default judgment. No explanation has been offered for this delay, and I 

am bound, applying the principles identified earlier, to view that period of delay in the 

context of what occurred prior to the judgment being entered. 

 
30. In my judgment, it is therefore material to an assessment of promptness that the 

defendant failed, apparently deliberately, to engage with the claimants for literally 

months prior to the judgment in default having been obtained. This impacts heavily on 

whether to set aside the judgment, both because whether the application was made 

promptly has to be viewed in that context and because the delay and inaction that 

preceded the action, more pertinently, is highly material to the Denton assessment and 

in particular to the consideration in that context of the enforcement of rules, practice 

directions and orders and the principle that litigation is to be conducted efficiently and 

at proportionate cost. 

 
31. In summary, therefore, (1) the defendant has demonstrated a realistically arguable 

defence; (2) the evidence shows that the claim has been the subject of a consistent and 

deliberate policy of inaction on the part of the defendant prior to judgment being entered; 

(3) there has on any view been an undoubted, serious and significant delay for which 

there is no good or any explanation; and (4) on the evidence, the defendant has chosen 
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to ignore the rules relating to the acknowledgement of service and the filing of the 

defence and to ignore the proceedings generally and, in so doing, has put the claimant to 

significant expense which would have been avoidable had the defendant chosen to 

engage with the process as it should have done. In this case, whilst I am satisfied that a 

realistically arguable defence has been established. I do not consider however, that this 

application has been brought promptly within the meaning of CPR 13.3(ii) in all the 

circumstances or that in all the circumstances relief should be granted from the 

consequence of the defendant's inaction and delay. 

 
32. However, before reaching a final conclusion, there are two points that need to be 

considered and which are said by the defendant to be relevant to the exercise of 

discretion. The first concerns the defendant's case that this application should have been 

made on notice. This point arises because the claim form was issued prior to 31 

December 2020 and was served out of the jurisdiction under the 31 January version of 

CPR Rule 6.32, applying regulation 18(3)(a) of the Civil Procedure Rules 1998 

(Amendment) (EU Exit) Regulations 2019. 

 
33. Regulation 19 of the 2019 Regulations provides that: 

 

"19. Where before [IP completion] day a claim was served out of the 

jurisdiction without requiring the permission of the court under any of the 

provisions of rule 6.33, rules 12.10 and 12.11 apply on and after [IP completion] 

day in relation to an application for default judgment as if the amendments made 

to those rules by these Regulations had not been made." 

 
The defendant argues that this provision applies only to claims served before 31 

December 2020 and not to claims served in accordance with regulation 18(3)(a). The 

claimant submits that such construction fails to give effect to the purpose of the 

Regulations and should be rejected. The defendant submits that I have no choice but to 

give effect to the literal words of the regulation. In consequence, submits the defendant, 

the claimant was not entitled to rely on the unamended rule 12.11(4) as entitl ing it to 

apply for judgment without notice, and that is a factor that ought to be taken into account 

in deciding whether or not to set aside the judgment. 
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34. I consider that there is significant force in the claimant's submission that this construction 

fails to give proper effect to the purpose of the regulation, which was to enable 

proceedings started prior to the 31 December 2020 to be concluded under the procedure 

that applied prior to that date. However, in my judgment it is not necessary for me to 

decide the point, because the defendant accepts that the breach, if there was a breach, 

was technical only and due to oversight. In my judgment, assuming without deciding 

that the defendant is correct in the construction that it contends for, it makes no material 

difference to the overall assessment of the exercise of discretion. In my judgment, that 

is so because the fact that the application was made without notice has no impact on the 

issues relevant to the discretionary assessment, which is governed, as I have said, by (a) 

the period of delay and inaction that occurred prior to judgment being entered which, on 

the evidence contained in paragraph 19 of Mr Hughes' statement, was deliberate from 

first to last and continued in the face of knowledge that the claimant was in the course of 

applying for judgment; and (b) the failure to issue the application to set aside promptly. 

 
35. The final issue which is again said to be relevant to the exercise of discretion concerns 

what is contended to be a failure by the claimant to comply with its duties of full and 

frank disclosure. It is trite that a party applying without notice must disclose to the court 

issues that are likely to arise and difficulties with its case which are material.  Where a 

material fact or issue is not drawn to the attention of the court, the default position is that 

the order obtained will be set aside, although the court retains a discretion either to take 

no action at all or to set aside and regrant. In the context of an application for a default 

judgment obtained in this way, realistically the submission that follows from a 

demonstrated full and frank disclosure will be a submission that the judgment must be 

set aside, since it would not in practice be possible to set aside a judgment and then 

regrant it if a realistically arguable defence had been disclosed. 

 
36. Two points were raised in correspondence concerning this issue. For the avoidance of 

doubt, I am not satisfied that there was any material non-disclosure in relation to the facts 

surrounding the implied novation issue. The defendant had not set out any case, much 

less one relating to the implied novation issue, at any stage prior to judgment being 

entered, and the claimant was entitled to submit that whether it succeeded depended on 

an overall assessment of the facts. Admittedly, the reference to the invoices and so on 

being rendered on behalf of JFL was a negative factor to be taken into account as part of 
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that assessment, but that was drawn to my attention both on the face of the evidence, the 

face of the skeleton and orally as well. 

 
37. The other issue raised so far as full and frank disclosure is concerned relates to clause 

3.9 of the ASSA. The defendant asserts that provision should have been but was not 

drawn to my attention. As a matter of fact, it does not appear to have been drawn to my 

attention. The only provision drawn to my attention as far as I can see is clause 3.6, 

which concerned assignment. However, the real point is that it was not material for the 

reasons identified earlier, and whilst I fully accept that it is not for the party concerned 

to reach a judgment as to materiality but for it to lay before the court that which is 

potentially material so that the court may itself reach a decision, I am satisfied that even 

if that had been drawn to my attention, I would have reached essentially the same 

conclusion as that reached earlier in this judgment. The point is not a material one. Even 

if I am wrong about that and I should have concluded that the failure to disclose the 

potential impact of clause 13.9 was material, I would have concluded in all the 

circumstances that it would be inappropriate to set aside judgment by reference to that 

point either standing alone or taken together with the others that I have considered. In 

all the circumstances, I do not consider that there has been any failure to make full and 

frank disclosure or, if there has, it is not a failure which ought to impact upon the outcome 

of this application. 

 
38. Returning to the application, therefore, I refuse the application because in all the 

circumstances I conclude it was not made promptly and/or it is not appropriate in all the 

circumstances to grant relief from sanctions. 
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