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Premjit Dass is a managing director at Ankura, based in Singapore. 
He is a forensic accountant with close to 20 years’ experience. He 
has acted as an expert witness in SIAC and ICSID arbitrations. His 
experience includes accounting investigations, anti-bribery and 
corruption investigations, commercial disputes, quantum of loss 
assessments, transaction-related disputes, breach of warranty claims 
and accounting manipulation claims.



CORPORATE DISPUTES  Apr-Jun 20224 www.corporatedisputesmagazine.com

ONE-ON-ONE INTERVIEWXXX DAMAGES IN POST-M&A AND W&I INSURANCE DISPUTES

CD: In your experience, what issues 
most often lead to post-M&A disputes 
between buyer and seller? What factors 
typically trigger a W&I-related claim?

Dass: In general terms, post-M&A disputes 

between buyer and seller usually arise when the 

buyer becomes aware of certain issues that it had 

not been aware of at the time of the transaction, and 

issues that negatively impact the financial stability 

and continuing operations of the acquired entity, 

such as future financial performance. Examples 

of recent post-M&A disputes provide insight into 

the variety of issues between buyer and seller. 

These include allegedly corrupt practices prior to 

the acquisition that has led to potential regulatory 

consequences following the acquisition, accounting 

irregularities that allegedly impacted the previous 

years’ profits and consequently the purchase price, 

and alleged irregularities in statutory social security 

contributions which led to some longstanding 

employees not receiving their retirement or health 

benefits, which, in turn, resulted in the purchaser 

having to compensate workers that had been 

impacted.

CD: Could you provide an overview 
of the role a tailored warranty and 
indemnity (W&I) insurance product plays 
in a post-M&A dispute?

Dass: In summary, an insurer steps into the shoes 

of the seller when the sale and purchase agreement 

(SPA) covers warranty and indemnity (W&I) 

insurance. This means that in the event of a breach 

of warranty where an unexpected issue arises in 

the acquired company, the buyer usually files a 

claim with the insurer rather than the seller. W&I 

policies have become increasingly common and can 

be purchased by either the buyer or the seller. In a 

recent case, the private equity seller had distributed 

the sales proceeds to its shareholders. The W&I 

policy offered protection to both the seller and the 

buyer – the seller did not have to raise additional 

financing to fund the claim and the buyer was not 

exposed to the seller’s risk of solvency.

CD: What factors are typically involved 
in calculating damages in a post-M&A 
dispute? Could you outline some of 
the prevailing methodologies and best 
practices?

Dass: In a warranty dispute, the measure of 

damages is usually the difference between the 

warranted value of the acquired entity and the actual 

value after taking into account the impact of the 

alleged breach. Different valuation methodologies 

can be applied to the valuations, including the 

discounted cash flow (DCF) method and the market 

approach. The appropriate valuation methodology 

is dependent on the facts and circumstances 



www.corporatedisputesmagazine.com CORPORATE DISPUTES  Apr-Jun 2022 5

ONE-ON-ONE INTERVIEWDAMAGES IN POST-M&A AND W&I INSURANCE DISPUTES

of each case. The DCF method usually involves 

identifying the cash flows that are likely to rise in 

the counterfactual scenario had the alleged breach 

not taken place. The impact of the alleged breach 

needs to be isolated from other factors which are 

likely to have impacted the business of the acquired 

company, such as changes to economic conditions, 

for example coronavirus (COVID-19) 

pandemic effects. The market approach 

usually involves the use of multiples to the 

historical earnings of the company. Here 

too, the impact of the alleged breaches on 

historical earnings has to be quantified.

CD: How has the process of 
accurately quantifying damages 
for W&I insurance purposes 
evolved in recent years? To what 
extent is technology assisting the 
process?

Dass: The fast pace at which technology 

has evolved over recent times has made the 

quantification of damages much more efficient. The 

e-disclosure platforms that are available today have 

done away with the need for hard copy reviews. 

They also make it much easier to identify relevant 

documents through keyword searches and the 

use of artificial intelligence to group and identify 

relationships between documents. In addition, 

current analytical tools facilitate the interrogation 

and review of huge volumes of data relatively easily 

and quickly. Furthermore, data visualisation software 

can be effective in preparing and presenting 

damages assessments. This software enables us to 

combine all the pertinent data into a single platform 

and utilise its functionality for sensitivity analysis.

CD: In what ways has the coronavirus 
(COVID-19) pandemic altered the post-
M&A disputes and claims landscape? How 
has it impacted damages calculations?

Dass: The continued economic uncertainty 

caused by the pandemic has severely impacted 

valuations, with buyers often taking a less optimistic 

view of the future performance of target companies. 

During the rapid onset of the pandemic, forecasting 

future performance became difficult because the 

impact and duration of public health measures 

Premjit Dass,
Ankura

“W&I insurance has become 
increasingly popular in the last few 
years, with more sophisticated insurers 
entering both historical and new 
markets. I expect this to continue.”
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taken by governments, such as lockdowns, were 

unknown. This meant that the range of feasible 

future performance outcomes was very wide – 

creating high volatility in asset values – and many 

previously healthy companies became financially 

stressed. By the second half of 2020, uncertainty 

had reduced, although it was still relatively high, as 

companies and markets began to understand the 

effects of the pandemic on businesses. Another 

idiosyncratic feature of the pandemic, as compared 

to previous economic shocks, was that its effects 

varied significantly depending on industry lines. 

There were losers, such as travel and retail, and 

winners, such as healthcare, tech and online 

businesses. Consequently, the pandemic had the 

full spectrum of effects on asset values, with many 

asset values falling while others increased. Common 

across most companies was that the expected path 

of the pandemic was the main driver of changes in 

asset values. As a result, a robust assessment of the 

effects of a breach on a target company’s value, as is 

required in many post-M&A claims, in this period will 

likely require unbundling the effects of the breach 

from the effects of the pandemic.

CD: What advice would you offer 
to parties in terms of managing their 
expectations around damages figures 
arising from W&I insurance claims? 
To what extent does a mismatch of 

expectations between parties often 
prolong the dispute resolution process?

Dass: It is usually in parties’ best interests 

to reach an amicable settlement. Unnecessary 

prolongation of a dispute leads to both parties 

incurring increased costs. The onus is generally on 

the claimant to prove its case in terms of liability 

and quantum, and it is harder to persuade a court or 

tribunal to award large sums of damages in times of 

economic uncertainty. Under such circumstances, it 

is imperative for parties to get a clear understanding 

of the relative strengths and weaknesses of their 

respective cases with the assistance of lawyers and 

quantum experts. Having a mismatch in expectations 

on either side can lead to the rejection of a 

reasonable settlement offer.

CD: What are your predictions for post-
M&A and W&I insurance disputes in the 
months ahead? Do you expect to see a 
rising number of claims?

Dass: Given the first few signs that we may be 

coming out of the pandemic, the M&A market will 

continue to recover. With an increasing level of 

confidence, deals that were previously deemed 

unattractive will be revisited. Similarly, history has 

shown that downturns have led to an increase in 

the number of disputes as the economy begins to 

recover. The current decline of the global economy 
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caused by the pandemic and other factors, such 

as the increased tensions between the West and 

China and Russia, has led to recently completed 

transactions coming under increased scrutiny, which 

will inevitably lead to more disputes. W&I insurance 

has become increasingly popular in the last few 

years, with more sophisticated insurers entering 

both historical and new markets. I expect this to 

continue. CD 


