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On August 20, 2021, the Departments of Labor, Health and Human Services, and Treasury (the 
“Departments”) issued the “FAQs About Affordable Care Act and Consolidated Appropriations Act, 2021 
Implementation Part 49” (the “FAQs”), which announced the deferred enforcement of some, but not all, 
requirements of the No Surprises Act and Transparency Rule. 
 
The No Surprises Act protects participants in health benefit plans from surprise medical bills for 
emergency and non-emergency medical care (including air ambulance services), while the Transparency 
Rule requires plans and insurance issuers to disclose cost-sharing information, negotiated rates for in-
network providers, and allowed amounts for out-of-network providers.   
 
Both the No Surprises Act and Transparency Rule apply to employer-sponsored group health plans, 
including self-funded plans and fully insured plans. The No Surprises Act also applies to grandfathered 
health plans; the Transparency Rule does not. The No Surprises Act and Transparency Rule do not 
apply to HRA plans (or other account-based plans), voluntary dental and vision plans administered under 
a separate policy or agreement, or retiree-only plans.   
 
The Chart below, originally provided in July 2021, has been revised to reflect the updated enforcement 
information in the FAQs. Prior guidance regarding the No Surprises Act and Transparency Rule can 
be found here. 
 
 
Please contact Brandie Barrows at bbarrows@taylorenglish.com.  
 
 
 
 
  

https://insights.taylorenglish.com/post/102h842/no-surprises-act-regulations-prohibition-on-surprise-bills-balance-billing
mailto:bbarrows@taylorenglish.com
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Requirement Effective Date 

No Surprises Act: Mental Health Parity 
 
Plans and insurance issuers subject to the Mental Health Parity and Addiction Equity Act 
must perform and document comparative analyses of the design and application of non-
quantitative treatment limitations (NQTL) and make them available upon request to the 
Secretary of the Department of Labor (DOL). 

 

 
 
February 10, 2021 
 

No Surprises Act: Broker and Consultant Compensation 
 
Plans and insurance issuers are required to disclose broker and consultant compensation.  

 

 
 
December 27, 2021, 
with transition 
period for contracts 
executed prior to the 
Effective Date. 
 

Transparency Rule: Machine-Readable Files 
 
Plans and insurance issuers must make the following information public using three machine 
readable files: (1) In-Network (IN) Rates, (2) Out-of-Network (OON) Allowed Amounts, and 
(3) Prescription Drug Negotiated Rates.  
 
The Departments will defer enforcement of the requirement to publish machine-readable 
files for IN Rates and OON Allowed Amounts until July 1, 2022. In plan years beginning on 
or after July 1, 2022, plans/issuers should post the machine readable files in the month in 
which the plan year begins. 
 

 
 
Plan Years beginning 
on or after 
January 1, 2022 
 
Requirement to 
publish IN Rates and 
OON Allowed 
Amounts deferred 
until July 1, 2022. 
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Requirement Effective Date 

The Departments will defer enforcement of the requirement to provide machine-readable 
files relating to Prescription Drug Negotiated Rates while they consider whether this 
requirement duplicates other prescription drug reporting requirements under the No 
Surprises Act. See “No Surprises Act: Reporting on Benefits and Drug Costs” below. 
 

Requirement to 
publish Prescription 
Drug Negotiated 
Rates deferred until 
further guidance is 
issued.  

No Surprises Act – Balance Billing Disclosure 
 
Plans and insurance issuers must cover emergency services and providers at OON facilities, 
OON providers at an IN facilities, or OON air ambulances with the same cost-sharing 
whether or not the services are provided by an IN or OON provider or facility. Providers 
are prohibited from billing a patient for the difference between the total cost of services 
being charged and the amount the insurance pays (i.e., “balance billing”). This requirement 
does not preempt state balance billing laws that provide greater protections to plan 
participants. Plan and issuers must also provide disclosures regarding balance billing 
requirements on a public website. 
 
The Departments will not be providing guidance regarding the plan/issuer requirement to 
provide balance billing notice on a public website prior to the Effective Date.  Until such 
guidance is issued use of the model balance billing notice issued in July 2021 will be 
considered good faith compliance.  

 
 
Plan Years beginning 
on or after 
January 1, 2022 
 

No Surprises Act: Transparency in Identification Cards 
 

Plans must include plan deductibles, out-of-pocket (OOP) maximums and consumer 
assistance contact information (phone number and website) in clear writing on any physical 
or electronic plan or insurance identification card.  
 

 
 
Plan Years beginning 
on or after 
January 1, 2022 
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Requirement Effective Date 

The Departments will not be providing guidance prior to the Effective Date. Until such 
guidance is issued plans are expected to use a good faith, reasonable interpretation of the 
statute. When determining whether a plan/issuer is complying in good faith the 
Departments will consider each of the data elements included on the card, whether missing 
information is made accessible elsewhere, and the date by which the plan makes the 
required information available on the ID cards. Plans/issuers will be considered to be 
complying in good faith if physical/electronic IDs include the applicable major medical 
deductible and out-of-pocket maximum, and a consumer assistance telephone number and 
website address (or QR code) for access to additional plan deductibles and out-of-pocket 
limits.  
 

No Surprises Act: External Review 
 

The External Review process now applies to adverse determinations concerning 
emergency services or air ambulance services covered by the No Surprises Act.  
 
 

 
 
Plan Years beginning 
on or after 
January 1, 2022 

No Surprises Act: Good Faith Estimate of Expected Charges & Advanced EOBs 
 
When an individual schedules an item or service, the facility/provider must give a good 
faith estimate of the expected charges to the plan (or to the individual if they don’t have 
coverage or don’t plan to submit a claim to their coverage). After receiving a good faith 
estimate from a provider/facility of expected charges, plans and insurance issuers must 
provide the participant with an Advanced Explanation of Benefits (AEOB).  
 
The Departments intend to issue guidance implementing the “good faith estimate” prior to 
the January 1, 2022 Effective Date. However, recognizing that the technical infrastructure 

 
 
Plan Years beginning 
on or after 
January 1, 2022 
 
Enforcement of good 
faith estimates for 
individuals enrolled 
in a health plan and 
AEOBs deferred until 
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Requirement Effective Date 

for transmitting data from facilities/providers to plans/issuers may not be in place by the 
Effective Date, the Departments will defer enforcement of the requirement to provide good 
faith estimate information for individuals enrolled in a health plan who plan on submitting 
a coverage claim until rulemaking to fully implement this requirement is adopted and 
applicable. Good faith estimates must still be provided to individuals who don’t have 
coverage, or who don’t plan to submit a claim to their coverage.  
 
The Departments will not be providing guidance regarding AEOBs prior to the Effective Date 
and will defer enforcement until such time that guidance is issued.  
 

the Departments 
issue guidance. 

No Surprises Act: Continuity of Care 
 
Plans and insurance issuers must notify individuals who are “continuing care patients” of 
the right to continue to receive care after termination of a provider/facility contract (serious 
conditions, pregnancy).  
 
The Departments will not be providing guidance prior to the Effective Date, and 
plans/issuers are expected to use a good faith, reasonable interpretation of the statute. 
Future guidance will include a prospective applicability date.  
 

 
 
Plan Years beginning 
on or after 
January 1, 2022 

No Surprises Act: Price Comparison Tools 
 
Plans and insurance issuers must offer price comparison guidance by telephone and make 
available on a public website of the plan or issuer a price comparison tool that allows an 
enrolled individual to compare the amount of cost-sharing that the individual would be 
responsible for paying for items and services by a participating provider, and by geographic 
region. 

 
 
Plan Years beginning 
on or after 
January 1, 2022 
 
Enforcement 
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Requirement Effective Date 

 
The price comparison tool requirements of the No Surprises Act described immediately 
above duplicate many elements of the Transparency Rule internet-based, self-service 
requirements (effective January 1, 2023), but also include a requirement to provide price 
comparison guidance by telephone. The Departments will issue proposed regulations 
addressing whether compliance with the No Surprises Act price comparison tool 
requirements satisfies compliance with the Transparency Rule internet-based, self-service 
requirements; the regulations will require all information to be available by telephone. The 
Departments will also align the effective dates of the No Surprises Act and Transparency 
Rule requirements by deferring the enforcement of the No Surprises Act price comparison 
tool requirements until plan years beginning on and after January 1, 2023. 
 

deferred until 
January 1, 2023 

No Surprises Act: Provider Directories 
 
Plans and insurance issuers must create a process to verify the accuracy of their provider 
database and update it every 90 days. If the participant was informed that the provider 
was a participating provider when in fact, they were a non-participating provider, the plan 
cannot impose higher cost-sharing than would apply for a participating provider and must 
apply the participant cost share to their in-network deductible and OOP maximum. 
 
The Departments will not be issuing guidance prior to the Effective Date and plans/issuers 
are expected to use a good faith, reasonable interpretation of the statute until such 
guidance is issued. If a participant relies on inaccurate plan/issuer provided information 
that a facility/provider is in-network, the plans/issuer will be in compliance if (1) the 
participant’s cost-sharing amount does not exceed the applicable in-network rate, and (2) 
the participant’s cost-sharing amount is applied to the participant’s deductible or out-of-
pocket maximum. 
 

 
 
Plan Years beginning 
on or after 
January 1, 2022 
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Requirement Effective Date 

No Surprises Act: Prohibition on Gag Clauses 
 
Plans and insurance issuers may not enter into an agreement with a provider, network, or 
third-party administrator or other service provider that would directly or indirectly restrict 
the plan from providing provider-specific cost or quality information to referring providers, 
plan sponsors or participants, electronically accessing de-identified claims, or sharing 
information with a HIPAA business associate. 
 
The Departments consider this requirement to be self-implementing and do not intend to 
issue any guidance regarding gag clauses at this time. Unless and until any guidance is 
issued as good faith, reasonable interpretation of the statute is expected. The Departments 
will be issuing guidance regarding how plans/issuer attestations should be submitted, and 
it is anticipated that attestations will be collected beginning in 2022. 
 

 
 
December 27, 2020 

No Surprises Act: Reporting on Benefits and Drug Costs 
 
Plans and insurance issuers must submit prescription drug cost information to the federal 
government.  
 
The Departments will defer enforcement of the requirement to report information by 
December 27, 2021, or by the second deadline of June 1, 2022, pending the issuance of 
regulations or further guidance. Until then the Departments expect plans and issuers to 
begin working to ensure that they can report the required 2020 and 2021 data by December 
27, 2022. 

No later than 
December 27, 2021; 
no later than June 1 
for subsequent years 
(starting in 2022) 
 
Enforcement 
deferred until 
December 27, 2022 
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Requirement Effective Date 

Transparency Rule: Internet-Based, Self-Service Tool 
 
Plans and insurance issuers must provide cost-sharing information that is accurate at the 
time of the request to participants on a searchable, internet-based, self-service tool, and 
must provide a notice when the tool is used. This applies to 500 specific items and services 
in plan years beginning on and after January 1, 2023, and to all items and services in plan 
years starting on or after January 1, 2024. Information includes, but is not limited to 
estimated cost sharing, accumulated amounts, IN rates, OON allowed amounts, items and 
services content list, notice of prerequisites to coverage, and a disclosure notice. 
 
Please see “No Surprises Act: Price Comparison Tools” above.  
  

 
 
Plan Years beginning 
on or after January 
1, 2023 

 
 

 


