
 

 

ASEAN+5 signs the RCEP: Intellectual Property 
 
In a virtual ceremony held on 15 November 2020, 15 countries   ̶ the ASEAN and its five trade partners 
in APAC   ̶ signed the Regional Comprehensive Economic Partnership (RCEP) after almost eight years 
of negotiations. The RCEP is the world's largest trade bloc, covering nearly a third of the global 
economy, with deep focus on trade in goods, trade in services, investment, economic and technical 
cooperation, intellectual property, competition, e-commerce, and small and medium enterprises, among 
others.   
 
The next part of our Client Alert series on this important free trade agreement will shift attention to 
issues regarding Intellectual Property (IP), which are regulated by 83 Articles, organized into 14 
Sections of Chapter 11 of the RCEP.   
 
In this alert, we seek to provide an overview of the entire IP chapter and highlight several new issues 
that it introduces. Our brief analysis will be made with appropriate comparisons to Vietnam's current 
legal framework, as well as other important free trade agreements – the Comprehensive and 
Progressive Agreement for Trans-Pacific Partnership (CPTPP) and the European Union–Vietnam Free 
Trade Agreement (EVFTA) – which have come into effect recently. 
 

Overview 

In general, the RCEP's IP chapter was built on the bones of its predecessors, including the TRIPS, 
Berne Convention, Paris Convention, CPTPP and other free trade agreements into which the ASEAN 
has entered. The provisions address pretty much the same issues as the CPTPP and EVFTA, but 
mostly in the form of general principles, which are much less sophisticated and much less strict. 
 
That said, the RCEP still has unique features. For example, it dedicates an entire section discussing 
the protection of genetic resources, traditional knowledge and folklore, as well as protection against 
unfair competition, despite their broad and unspecific terms.  
 
Below are some of the noteworthy IP provisions that have potential effects on Vietnam's current IP 
framework. 
 

In depth 

Copyright and related rights (collectively referred to as "Copyright") 
 
Under the RCEP and similar to the CPTPP and EVFTA, Vietnam is also given three years to accede to 
the "Internet Treaties," that is.: (a) the WIPO Copyright Treaty of 20 December 1996; and (b) the WIPO 
Performances and Phonograms Treaty of 20 December 1996.1 These treaties, which establish norms 
preventing unauthorized access to and the use of creative works on the internet or other digital 
networks, are expected to bring in tougher frameworks for protection against online infringements of 
copyright. Currently, Vietnam is finalizing the documents in preparation to join the said treaties. 
 
Furthermore, the agreement also turns its focus on the visually impaired by requiring the parties to 
accede to the Marrakesh Treaty to Facilitate Access to Published Works for Persons Who are Blind, 
Visually Impaired, or Otherwise Print Disabled of 27 June 2013, and introducing copyright limitations 
and exceptions for purposes involving these people.2 
 
The issues of anti-circumvention of effective technological measures and protection of electronic rights 
management information (RMI) are also addressed briefly; notably, the RCEP allows the parties to 
provide appropriate limitations and exceptions for these measures.3 
 
Trademark 

                                              
1 Articles 12.9.1(e), (f). 

2 Article 12.9.1(g). 

3 Article 11.16. 
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The RCEP is on the same page as the CPTPP in that it promotes the registrability of sound marks. 4 
Vietnam is moving forward to adopt this, with the recent Draft Amended IP Law providing the registration 
of sounds in graphic formats. 
 
In addition, the new agreement seeks to remove three criteria in determining a mark as well-known, 
that is, it has been: (i) registered in the concerning party or in another jurisdiction; (ii) included on a list 
of well-known marks; and (iii) given prior recognition as being well-known.5 This provision can become 
an open door for unregistered/common law marks used in first-to-use jurisdictions like Singapore, 
Australia and the US, to be recognized as well-known in Vietnam. 
 
Another notable trademark-related issue addressed in the RCEP is bad faith trademarks. Article 11.27 
sets out one criterion in the test of bad-faith filing – the identicalness and similarity to a well-known 
trademark of another person6 – and provides for refusal of applications filed in bad faith. Both of these 
issues will need adopting into Vietnam's IP Law, which remains largely silent on the matter. 7 
 
Patents 
 
Parties will have to allow use of a patented invention for experimental purposes (Bolar provisions). 8 
However, they are generally free to determine what acts fall within the meaning of “experimental 
purposes.”9 
 
Designs  
 
Similar to cases under the CPTPP and the EVFTA, RCEP parties are also bound to provide protection 
for partial designs, that is, the outward appearance of a part of an article.10 
 
Further, the RCEP grants a "special treatment" for textile designs, where the parties must limit their 
requirements for securing protection for such designs, particularly regarding cost, examination and 
publication, to not unreasonably impair the opportunity to seek or obtain such protection.   
 
Enforcement 
 
A considerable portion in the RCEP's enforcement section merely reaffirms the existing rights and 
obligations concerning civil, criminal and administrative procedures and remedies, as well as provisional 
and border measures under the TRIPS Agreement.  
 
However, the section does increase the obligations concerning the seizure and destruction of allegedly 
infringing goods, including the grant of authority to take ex officio action and to seize or destroy the 
materials or implements used to create infringing goods. It also seeks to empower judicial authorities 
to determine damages for IP infringement based on lost profits or market price.  
 
Notably, while the RCEP provisions on criminal procedures and penalt ies are not as extensive as those 
of the CPTPP, the RCEP similarly calls for criminal procedures and penalties for unauthorized 
camcording in cinemas.11 The agreement also confirms that the laid-out civil and criminal remedies 
must also be available for infringement of copyright or related rights and trademarks in the digital 
environment. 

                                              
4 Article 11.19. 

5 Article 11.26. 

6 Footnote 21. 

7 The current IP Law  only provides for invalidation of trademark registrations that have been granted based on 
bad-faith f ilings, w ithout further guidance on w hat constitutes a f iling in bad faith. 

8 Article 11.40. 

9 Footnote 34. 

10 Article 11.49.5. 

11 Article 11.74.4. 



 

 

 
***** 
 
We project that Vietnam's IP laws, being amended in compliance with the CPTPP and the EVFTA, will 
by and large conform to the IP provisions of RCEP. But what is probably more interesting to see is how 
Vietnam will introduce the "appropriate balance" between the rights of IP right holders and the legitimate 
interests of users and the public, as attempted by the RCEP to counterbalance the pro-right-holder 
attitude of the previous free trade agreements. 
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