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22 The Risks of Trying to Fly Under the UK 
Merger Control Radar, Particularly in the 
Context of “Buy and Build” Strategies 
With the challenges currently seen in the M&A market for large-
scale standalone acquisitions, one widely applied M&A strategy 
is “buy and build”, namely serial acquisitions in the same or adja-
cent markets, to grow scale and profits and leverage multiple 
arbitrage opportunities on the acquired assets.

This strategy may make commercial sense, particularly where 
assets serve localised markets, such as retailers, wholesalers and local 
service providers (such as vets, dentists and gyms).  However, there 
may be material merger control risks associated with such a strategy.

While UK merger control is ostensibly voluntary (in the narrow 
sense that there is no general obligation to notify mergers prior to 
completion or at all), over the last three years the CMA’s Merger 
Intelligence Unit (“MIU”) has reviewed approximately 700 unno-
tified transactions per year and opened Phase 1 investigations in 
relation to 40–60 of these per year.  In short, flying under the 
merger control radar is hard, and the CMA imposes intrusive initial 
enforcement orders in relation to the completed mergers it inves-
tigates at Phase 1.  Moreover, the CMA is interested in preserving 
competition in local markets, as well as national and international 
markets.  As noted below in Section 3, in the seven years to 31 
March 2023, over a third of the CMA’s Phase 1 cases (39%) where 
it found a SLC related to mergers affecting local markets.

One possible response to this investigation risk is for the parties to 
minimise the publicity associated with their merger.  However, while 
the CMA only has four months to investigate completed mergers, 
this time limit only starts to run when the material facts relating to 
the merger are “generally known or readily ascertainable”.  In practice, this 
means the material facts have been publicised in the national or rele-
vant trade press in the UK, and where the acquiring party has taken 
steps to publicise the transaction at large, for example, by displaying 
a press release prominently on its own website.

These risk factors are well illustrated by the CMA’s recent deci-
sions in relation to various completed mergers in the veterinary 
sector.  In all these cases, the CMA’s MIU called the mergers 
in, imposed initial enforcement orders (including a monitoring 
trustee in all but one of the cases), and only cleared the mergers 
subject to undertakings to divest local vets. 

In February 2022, the CMA reached a SLC finding associated 
with CVS’s acquisition of The Vet, and CVS gave undertakings 
to divest the entirety of The Vet.  In April 2022, the CMA also 
reached an adverse finding associated with VetPartners’ acqui-
sition of Goddard and the merger was cleared only subject to 
divestment undertakings.  In December 2022/January 2023, 
the CMA similarly decided to investigate Medivet’s completed 
acquisitions of 17 independent vet businesses.3  Two of these 

12 Introduction
The last year has been eventful for UK merger control, with 
2022/23 further highlighting the interventionist nature of UK 
merger control and thus the importance of merging parties and 
their advisors pro-actively engaging with the risks raised by UK 
merger control (as also discussed in our chapter in ICLG – Merger 
Control 2023).1  “Buyer beware” would be a good summary of 
UK merger control in 2023.  The UK Competition and Market’s 
Authority’s (“CMA’s”) perspective on this is that such inter-
vention is entirely appropriate, with the material changes to its 
Merger Assessment Guidelines in 2021 reflecting this policy view.   

This chapter addresses various developments in UK merger 
control by considering four topics:
(a)	 Section 2: The risks associated with trying to fly under the 

“radar” of UK merger control, particularly in the context of 
“buy and build” strategies where firms make a series of acqui-
sitions in the same or related markets.  These risks are well 
illustrated by the CMA investigations of a series of completed 
mergers involving local vets, leading to the appointment of 
monitoring trustees and divestments.  On 7 September 2023, 
the CMA also announced a market review of the vet sector, 
with this review being motivated, at least in part, by the 
increase in market concentration observed in recent years.2 

(b)	 Section 3: A review of the outcomes of UK Phase 1 merger 
decisions between 1 April 2010 and 31 March 2023, focus-
sing particularly on comparing decisions over the last four 
years with those taken in earlier years (which highlights 
intervention trends), and the key theories of harm that are 
most prevalent in cases where the CMA finds a substantial 
lessening of competition (“SLC”) at Phase 1.      

(c)	 Section 4: The CMA’s prohibition decision in Microsoft/
Activision, including its rejection of a cloud streaming 
licensing remedy accepted by the European Commission 
(the “Commission”).  An appeal against the CMA’s prohi-
bition decision was filed with the Competition Appeal 
Tribunal (“CAT”), but subsequently abandoned when 
the parties agreed with the CMA to re-notify a restruc-
tured transaction.  The restructured transaction involves 
the sale of Activision’s cloud stream rights to Ubisoft, 
with the CMA nevertheless consulting on undertakings to 
ensure that the terms of this sale are enforceable by the 
CMA , with these undertakings then being accepted.  The 
case particularly highlights the CMA’s aversion to behav-
ioural remedies, even in circumstances where these are 
quasi-structural. 

(d)	 Section 5: The CAT’s rejection of the appeal of the CMA’s 
prohibition decision in Cérélia/Jus-Rol, which confirms the high 
bar to a successful judicial review of a CMA merger decision. 

Section 6 then draws some brief conclusions.
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government proposed introducing a new share of supply threshold.  
Under this new threshold, a merger may qualify for investigation 
where at least one party has an existing share of supply of goods 
or services of 33% or more in the UK (or a substantial part of the 
UK), and a UK turnover of at least £350 million.5  This is intended 
“to enable review of so-called ‘killer acquisition’ and other mergers which do not 
involve direct competitors”.6  Accordingly, this will also enable the CMA 
to investigate mergers where the buy and build strategy involves 
acquisitions at different stages of the supply chain (i.e. vertical 
mergers), such as between input suppliers and their customers.

32 The Outcomes of UK Merger Decisions 
Indicate that Self-Assessment is Commer-
cially Important 
To put the themes of the chapter into a commercial context, this 
Section considers:
(i)	 The outcomes of the 755 Phase 1 decisions taken by the 

Office of Fair Trading (“OFT”) and CMA between 1 April 
2010 and 31 March 2023, excluding mergers that were 
found not to qualify for investigation.7 

(ii)	 The outcomes of Phase 2 decisions.
This Section updates the analysis in last year’s chapter. 

From Table 1, two points are striking.  First, before assessing any 
trends, over the last four years ending 31 March 2023, the CMA 
reached a SLC finding in 45% of all qualifying mergers investi-
gated at Phase 1.9  This focus on investigating potentially prob-
lematic mergers contrasts with the position in many other jurisdic-
tions where all mergers are subject to compulsory pre-completion 
merger filing obligations, based on turnover or assets size criteria. 

Second, UK merger control has become more interventionist 
over time at both Phase 1 and Phase 2.  At Phase 1, trends are 
more complicated to assess as the CMA may decline to investi-
gate qualifying mergers that it considers do not warrant inves-
tigation at Phase 1 based on short briefing papers submitted by 
the merging parties or responses to enquiry letters.10  None-
theless, the proportion of qualifying mergers where a SLC was 
found at Phase 1 has increased from 28% in the six years prior 
to 2015/16 (2010/11 to 2015/16) to 45% over the last four years 
(2019/20–2022/23).  Indeed, in 2022/23, a SLC finding was 
reached in 69% of Phase 1 cases.  However, this data may not be 
representative of a long-term trend, as it is based on a single year 
and the CMA might have declined to investigate more mergers.

At Phase 2, fewer cases are investigated and many referred 
mergers are abandoned.  This complicates the assessment of 
trends.  However, when abandoned mergers are included, the 
proportion of mergers cleared unconditionally at Phase 2 has 
fallen from 54% from 2010/11 to 2015/16, to 32% from 2016/17 

to 2018/19 and just 18% in the four years ending 31 March 
2023.  When abandoned mergers are excluded, the proportion 
of mergers cleared unconditionally fell from 68% (28/41) from 
2010/11 to 2015/16, to 38% (8/21) from 2016/17 to 2018/19, and 
26% (8/31) in the four years ending 31 March 2023.  

The theories of harm that are the key driver of Phase 1 
SLC findings

The statistics from the previous sub-section highlight the 
importance of careful self-assessment by the parties to mergers 
that may warrant a Phase 1 investigation by the CMA, simply 
because the CMA has reached an adverse finding in 45% of 
Phase 1 investigations over the last four years.  This Section 
considers the nature of competition concerns that have particu-
larly driven Phase 1 SLC findings.  

Before exploring this further, we highlight two health 
warnings.  First, the CMA is continuing to widen the scope 
of the competition concerns that it assesses.11  Accordingly, 
the past may not be a good guide to future investigations, 
especially in digital markets where such concerns are more 
likely (for example, where dominant firms acquire start-ups 
that could have become major rivals – so-called “killer acqui-
sitions”).  Second, each case turns on its facts: if a merger is 

were found not to qualify for investigation, three were cleared 
unconditionally, and 12 were subject to divestments.  On 17 
February 2023, the CMA similarly decided that each of IVC’s 
completed acquisition of eight independent vet businesses would 
be referred, absent any divestment undertakings.4 

In its various press releases, the CMA emphasised that the 
number of independent vets had fallen sharply in recent years due 
to their acquisition by a small number of corporate groups, and 
that it had received complaints about higher prices or lower quality 
due to a high number of local practices being under common 
ownership.

On 7 September 2023, the saga continued when the CMA 
announced a review of the vet sector, which also referred to 
consolidation in the sector.  It seems likely that this review 
will consider the extent of local competition.  In particular, the 
CMA’s press release raised the question of whether the incen-
tives of local vet practices to compete could be reduced if people 
were unaware that their vet is part of a group that owns other 
local practices, or that the services that are being sold to them 
(such as diagnostic tests or treatments at a specialist animal 
hospital) are provided by that group. 

Buy and build strategies may also become more complicated 
due to planned changes to UK merger control.  In April 2022, the 

Time period 2010/11–2015/16 2016/17–2018/19 2019/20–2022/23

Qualifying mergers at Phase 1 
with SLC (%)

32% (55/172) 45% (83/183)

SLC findings at Phase 2 (%) 25% (13/52)
(54% cleared unconditionally, 
28/52; 21% abandoned, 11/52)

52% (13/25)
(32% cleared unconditionally, 
8/25; 16% abandoned, 4/25)

53% (24/45)
(18% cleared unconditionally, 
8/45; 28% abandoned, 12/45)

Source: AlixPartners’ analysis.

Table 1: SLC findings at – Phase 1 and Phase 2 from 1 April 2010 to 31 March 2023 

28% (112/400)8 
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likely to reduce rivalry and harm customers, then the CMA 
is likely to investigate even if the underlying issues arise less 
frequently.  

There are broadly two categories of mergers: horizontal 
mergers (i.e. mergers between competitors); and non-horizontal 
mergers (such as where the merger parties supply essential 
inputs to rivals or are major purchasers of other inputs, or where 
the merger parties supply complementary/related products 
purchased by customers).  Horizontal mergers can be further 
segmented into two broad categories (although a merger may 
raise both issues).  First, mergers with unilateral effects, where 
the loss of rivalry between the merging parties makes it profit-
able for the merged entity to increase its prices unilaterally or 
otherwise worsen its competitive offering.  This is commonly 
summarised as price, quality, range, or service (hence “PQRS”), 
or innovation.

Second, mergers with “coordinated” effects, where the 
concerns relate to the merger facilitating competitive coordina-
tion between rivals to the detriment of customers.  

The CMA’s Merger Assessment Guidelines of 2021 indicate 
that non-horizontal mergers may enable firms to foreclose compe-
tition by, for example, denying rivals access to essential inputs 
or customers/distribution channels, or by leading to competi-
tive coordination between rival firms.  In short, the Guidelines 
describe various ways in which mergers may lead to an SLC.  

So far, certain competition concerns have been more prevalent 
drivers of SLC findings at Phase 1.  Table 2 below analyses 214 
Phase 1 mergers referred or subject to UILs between 1 April 2010 
and 31 March 2023 (excluding the two water mergers subject to 
automatic reference).  We show our analysis of these decisions in 
the tables below.  We split this analysis into two periods: the six 
years to 31 March 2016 and the seven years to 31 March 2023.  
Unilateral effects may arise in a variety of scenarios (which are 
therefore considered separately), and SLC findings might be 
reached based on a variety of theories of harm (reflecting the 
merging parties may be active in multiple markets, and mergers 
that create market power at one level of the supply chain may also 
have adverse vertical or conglomerate effects).

Table 2: SLC findings from 1 March 2010 to 31 March 2016 and 1 April 2016–31 March 2023

1 April 2010–31 March 2016 1 April 2016–31 March 2023

Total Phase 1 
SLC cases % Total Phase 1 

SLC cases %

Unilateral effects

High Market Shares 44 52% 69 53%

High Market Shares only (40% plus) 37 44% 59 46%

And loss of potential competition 3 4% 2 2%

And vertical Effects 3 4% 8 6%

And coordinated and vertical 1 1% 0 0%

4–3 or fewer 37 44% 50 39%

Retailer / Wholesaler / Service Provider 33 39% 36 28%

Other 4 5% 13 10%

And coordinated effects 0 0% 1 1%

0 0% 2 2%

0 0% 2 2%

Unilateral – Mergers leading to closure of existing 
business not part of merger 3 4% 0 0%

Vertical effects (only) 1 1% 5 4%

0 0% 1 1%

Total 85 100% 127 100%

Source: AlixPartners’ analysis.

Vertical effects and loss of potential competition12 

 Low shares (<40%) but close competitors13 

Loss of potential competition (only)14 
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The extent to which market shares and/or number of 
competitors are key drivers of SLC decisions

In our review of Phase 1 SLC decisions in 2019,27 we concluded 
that the following factors increase the risk of a SLC finding:
■	 the merger creates a concentrated market structure by: 

(i)	 increasing the merged entity’s market share by at 
least five percentage points to over 40%; or

(ii)	 reducing the number of rivals from four to three or 
fewer, particularly in retailing/wholesaling/service 
provider or bidding/negotiating markets;

■	 the merger affects a large number of local markets as 
the parties have many nearby outlets or depots.  This is 
primarily due to the complexity of assessing a large number 
of overlaps; and

■	 the merger relates to differentiated product markets, 
including, in exceptional cases, where the parties have a 
low combined market share.28  In such cases, the CMA 
may be concerned that the loss of rivalry between the 
parties creates incentives for the merged entity to increase 
its prices or otherwise worsen its offer.

The CMA’s Guidelines of 2021 no longer refer to any market 
share or number of competitors where competition concerns are 
unlikely.  It is therefore interesting to examine whether there has 
been any change in outcomes over time based on the parties’ 
market shares.  In the tables below we focus on the four years 
ending 31 March 2023. 

Table 3 below shows the parties’ average combined market 
shares across cleared, UIL and referred cases over the last three 
years.  This shows that, on average, the parties’ combined market 
shares for cleared cases range between 26% and 38% (32% 
average), while combined shares for SLC cases average above 
40% (47% for UIL cases and 65% for referred cases).29  There is 
obviously variation around these averages and market shares in 
differentiated markets may not capture the closeness of compe-
tition between the parties.  Nonetheless, there is a clear general 
difference in market shares between cases cleared uncondition-
ally and those subject to UIL or referred.  

Additionally, over the last four years the average market 
shares of the parties in the cases cleared are not particularly low: 
the parties’ average market shares are still in the approximately 
30% or more range for mergers that are cleared uncondition-
ally in Phase 1.      

Table 3: Average market shares by Phase 1 case outcome, 
aggregated over 1 April 2019–31 March 2023

Phase 1 
Outcome

Average 
lower 
bound

Average 
midpoint

Average 
upper 
bound

Total

Cleared 26% 32% 38% 97
Cleared 
– UIL 40% 47% 54% 34

Referred 58% 65% 72% 42
Total   36% 43% 49% 173

Note: Abandoned mergers and de minimis merger clearances are 
excluded.  Note that this includes purely vertical and conglom-
erate mergers, although there are few of these types of mergers 
(see Table 2 above).

Source: AlixPartners’ analysis.

Table 2 indicates that the vast bulk of SLC findings relate to hori-
zontal unilateral effects, in two specific scenarios.  First, where the 
merger created or enhanced high market shares of 40% or more.  
Between 1 April 2010 and 31 March 2023, these mergers represented 
53% of all mergers where the OFT/CMA referred the merger or 
accepted UILs.15  Notably, this proportion has stayed about the same 
over the full period (it was 52% in the six years to 31 March 2016 and 
53% in the next seven years).

Second, the merger reduced the number of rivals from four to 
three or fewer.  These mergers made up 39% of all mergers where 
the OFT/CMA referred the merger or accepted UILs between 
2010–2023.16  The majority of these cases related to mergers 
between local retailers, wholesalers or service providers.  However, 
the CMA has not applied fascia counts at Phase 2 in several more 
recent retailer mergers (see, for example, Sainsbury’s/Asda (2019)).17  
In short, competition concerns have been found with lower 
market shares and more competitors in several recent Phase 2 
cases, perhaps most notably Sainsbury’s/Asda and JD Sports/Foota-
sylum (2021), and in the latter case the CMA’s adverse finding was 
limited to a small competitor (Footasylum, with a market share of 
0–5% in differentiated markets) worsening its offering.   

Only one SLC finding involved excessive buyer power (Euro-
pean Metal Recycling/Metal & Waste Recycling (2018)) and no cases 
involved conglomerate effects.18

There are now six cases referred because of pure vertical 
effects, including three in the last year (namely, London Stock 
Exchange Group PLC/Quantile Group Limited, UnitedHealth Group/
EMIS, and Broadcom/VMware).19  Notably, the number of SLCs 
from vertical effects found in Phase 1 has more than doubled in 
the most recent seven years (increasing from five to 14), albeit 
that such observations should be treated cautiously as there are 
few cases.  In this regard, in April 2022, the CMA published an 
interesting report by E.CA on the CMA’s decisions in relation 
to four vertical mergers, which reported that: “We found that the 
CMA treated vertical mergers (or the vertical effects of mergers with both 
horizontal and vertical elements) more leniently than horizontal mergers”.20  
The increased focus on vertical mergers and SLC findings at 
Phase 1 is therefore not surprising.

SLCs based on coordinated effects are also very rare.  Since 
the Enterprise Act came into force in June 2003, as at 31 March 
2023 there are only two adverse findings based on coordinated 
effects at Phase 2: Anglo American/Lafarge (2011), and Asda/Sains-
bury’s (2019).21  One other case – Yorkshire Purchasing Organisation/
Findel Education (2020) – led to a SLC at Phase 1 due to both 
coordinated and horizontal unilateral effects.  However, the 
CMA did not find a SLC from coordinated effects at Phase 2.22

The CMA also clears mergers where there was compelling 
evidence that one of the parties would have exited the market in 
absence of the merger, the so-called “exiting firm” argument.23  
Similarly, in potential competition cases, the CMA may also clear a 
merger if there is sufficient evidence that one of the parties would 
enter the market only in the event of the merger proceeding.24

However, there may also be an exiting firm “offence”, where 
the parties decide to close related businesses around the time 
of the merger, and this may reduce competition.  In particular, 
since 1 April 2010, there are three cases where the OFT/CMA’s 
reference decision was heavily influenced by their conclusion 
that, in the absence of the merger, one of the parties may not 
have exited various markets (notwithstanding that the business 
activities that had ceased were not sold to the acquiring party)25 
and/or would have entered a market where the other party was 
active.26  These are now relatively old cases, but such concerns 
are still important to assess.

http://E.CA
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information on market shares/shares of supply (four referred, eight 
cleared unconditionally and seven after UILs were accepted).  We 
have also examined just those cases where the market share incre-
ment is between 0–5% (to remove any effects due to high incre-
ments) but the general outcomes remain the same.

Source: AlixPartners’ analysis.

The loss of rivalry between the parties is also likely to be affected 
by the increment in market shares (as well as their combined 
market share), albeit in differentiated markets firms with low 
market shares may still be close competitors due to their prod-
ucts/services being closer substitutes and a small competitor’s 
current share might not reflect its competitive importance if it 
is expanding.  Accordingly, Table 6 examines the outcomes of 
Phase 1 cases according to the increment in the merging parties’ 
share.  This analysis shows that increments for cleared cases 
average around 8%, while UIL and referred cases average 12% 
and 17% respectively.  While there has been some fluctuation 
year to year, there does not appear to be any underlying trend. 

Table 6: Phase 1 outcomes according to the increment in 
the parties’ combined market share

Phase 1 
Out- 
come

Increment
Total2019/ 

20
2020/ 

21
2021/ 

22
2022/ 

23
Cleared 8% 6% 7% 9% 8%
Cleared 
– UIL 13% 14% 8% 13% 12%

Referred 12% 20% 20% 18% 17%
Total 10% 11% 9% 13% 11%

Source: AlixPartners’ analysis.

Table 7 below shows the distribution of the cases for each incre-
ment range.  Obviously, where the increment in market share is 
large (say 20–30% plus), then the parties’ combined share will be 
high (i.e. at least 40%) and either the firm’s rivals will be materi-
ally smaller or there will be few sizable rivals remaining.  Whilst 
the majority of mergers with market share increments of 0–10% 
are cleared unconditionally, there are still a number of UILs and 
reference cases where the increment in market share is low – and 
nine mergers were referred or subject to UIL where the incre-
ment in market share is 0–5%.   

Table 7: Number of Phase 1 cases by increment, 1 April 2019 
–31 March 2023

Increment 
range Cleared Cleared 

– UIL Referred

0–5 39 2 7
5–10 26 4 4

10–20 18 15 12
20–30 1 2 8
30–40 2 0 6
40–50 0 0 1

Missing 3 3 0
Grand Total 89 26 38

Source: AlixPartners’ analysis.

Table 4 below shows how these percentages have evolved 
over the last four years, including in the two years after the 
CMA’s Guidelines were finalised in March 2021.  This shows 
some fluctuation from year to year (possibly due to small sample 
sizes), but in the year ending 31 March 2023 the parties’ average 
combined market shares as regards mergers referred was at its 
highest point (71%).  However, two years of data is not a sound 
basis to reach firm conclusions. 

Table 4: Average combined shares by Phase 1 outcome and 
period, 1 April 2019–31 March 2023

Phase 1 
Outcome

Share
2019/20 2020/21 2021/22 2022/23

Cleared 30% 41% 32% 27%
Cleared 
– UIL 52% 59% 32% 45%

Referred 
Total 66% 65% 57% 71%

Total 41% 52% 37% 46%

Source: AlixPartners’ analysis.

It is also informative to look at the underlying distribution 
of the parties’ combined shares as regards cleared, UIL and 
referred cases.  Table 5 indicates that mergers have been referred 
or subject to UIL where the parties’ combined shares are low 
(but only three cases where the parties’ combined shares are in 
the 20–30% range or less, out of 64 reference and UIL cases).  
However, the majority of adverse findings relate to mergers 
where the parties’ combined shares are at least 40% (78% of 
cases, 50/64). 

In addition, some cases where the parties’ combined market 
share is high have still been cleared unconditionally.  In 
particular, 16 mergers were cleared unconditionally despite the 
parties’ combined shares being over 50%.  Indeed, considering 
the 55 cases where the parties’ combined share exceeded 50%, 
16 of these were cleared unconditionally (29%) but a further 39 
mergers were referred or being subject to UIL (71%).  

Table 5: Phase 1 merger outcomes according to the 
merger parties’ combined market shares from 1 April 2019 
–31 March 2023

Market 
share range Cleared Cleared 

– UIL Referred

0–10 8 1 0
10–20 15 1 0
20–30 26 0 1
30–40 18 9 2
40–50 6 4 7
50–60 4 2 7
60–70 3 4 3
70–80 3 4 3
80–90 5 0 9
90–100 1 1 6

Grand Total 89 26 38

Note: CMA Phase 1 cases, April 2019–March 2023.  Excludes 
five de minimis cases, four abandoned cases, and 19 cases without 
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Activision games on a PC or console store, or that have subscribed to a multi-
game subscription service that includes Activision games, have the right to 
stream those games with any cloud game streaming service of their choice and 
play them on any device using any operating system”.  The Commission 
also emphasised that the remedies would also ensure that Acti-
vision’s games available for streaming will have the same quality 
and content as games available for traditional download.

However, the CMA took a different view, both in its final 
report and its subsequent decision of August 2023 relating to 
whether there had been a material change of circumstances or 
special reasons. 

In its final report, the CMA concluded that the only effective 
remedy to the SLC was to prohibit the merger, based on its views 
as to the complexity of the remedy and the difficulty in moni-
toring the outcomes given the dynamic/evolving market and its 
views as to the risk of circumvention.42  The CMA also dismissed 
a late change to the deal that included agreements with Nintendo 
and other cloud gaming service providers to allow Activision 
on their platforms, with Microsoft claiming these were relevant 
customer benefits that make prohibition disproportionate.43  
However, the CMA concluded that the customer benefits were 
either highly uncertain or limited, such that prohibition was not 
disproportionate in order to protect competition.44

In May 2023, Microsoft then appealed the prohibition to the 
CAT, based on several grounds including: the CMA making 
fundamental errors in its assessment of the current position of 
cloud gaming services (and failing to consider native gaming); 
failing to take proper account of the long-term commercial 
agreements with cloud gaming providers; the finding that Acti-
vision would have likely made its gaming content available on 
cloud gaming services absent the merger was irrational; the 
finding that the merging parties would have the ability and 
incentive to foreclose rival cloud gaming services was unlawful; 
and that the CMA failed to consider a range of remedies, which 
led to a disproportional outcome.45

However, in July, the CAT appeal was put on hold, pending 
four recent developments since the CMA’s final report.  These 
were: 1) the acceptance of the Commission’s commitments, 
which Microsoft argued provided an enforcement structure 
to the cloud gaming licensing agreements with Nvidia, Boos-
teroid and Ubitus; 2) an agreement to provide Sony with access 
to Call of Duty; 3) new evidence from US litigation; and 4) new 
information Microsoft gathered through the CAT appeal (noted 
above).46

However, the CMA was dismissive of these points.  The 
CMA argued that some of the evidence or new developments 
were already known at the time of the final report, while other 
aspects, while new, only impact a subset of providers or have a 
limited impact on the CMA’s substantive assessment.  The CMA 
concluded that: “Given that cloud gaming is a nascent, dynamic, and 
rapidly growing market, we do not consider that developments concerning 
a limited number of current rivals address the fundamental concern about 
the risk of foreclosure of other current and future rivals in the market more 
generally, including those with innovative and new business models.”47  The 
CMA also noted that they had already assessed in detail a remedy 
that was substantially the same as the Commission’s commit-
ments, and that adoption of a remedy by one or more overseas 
competition authorities is “unlikely to have a material impact on the 
CMA’s decisions in the final report”.48

The case took a potential final turn in September 2023 
when the CMA announced that they were prepared to accept a 
revised deal alongside remedies that should address the residual 
issues.49  In its press release, the CMA notes that Microsoft will 
not purchase the cloud gaming rights held by Activision, which 
will instead be sold to a third-party (Ubisoft).  This effectively 
means Microsoft will no longer control cloud gaming rights 

42 Microsoft/Activision: the CMA is Highly 
Cautious About Accepting Behavioural 
Remedies
A general theme in the CMA’s remedies guidance is that they 
prefer structural remedies (i.e. divestiture of a business and its 
assets) and remain cautious and sceptical of behavioural reme-
dies (such as price caps, supply commitments or restrictions on 
the use of long-term contracts), which they note “are unlikely to 
deal with an SLC and its adverse effects as comprehensively as structural 
remedies and may result in distortions when compared with a competitive 
market outcome”.30  This sentiment is echoed by the Commission, 
with Olivier Guersent (Director General at the Commission’s 
antitrust unit) recently observing that the Commission has 
a strong preference for stand-alone divestitures of fully func-
tional standalone businesses and is (“less minded to accept remedies 
made of bits and pieces of existing businesses”).31  Similarly, he adds 
that airlines hoping to clear mergers will need to do more than 
simply propose remedies that lower barriers to entry.32

Despite these statements and intentions, some behavioural 
remedies are accepted by the UK, even in horizontal mergers.  
Examples include Bauer Radio (2020), Breedon/Cemex (2020),33 
several rail franchise mergers,34 and Imerys/Goonvean (2013).35  
However, more often than not, the CMA requires structural 
remedies. 

However, there does appear to be a difference in policy 
between the CMA and the Commission as regards the use of 
behavioural remedies in relation to vertical mergers.  As regards 
vertical mergers, Mr Guersent emphasises that non-divestiture 
remedies may meet the Commission’s standards if they are “effec-
tive, easy to implement and monitor, and in line with market realities”, and 
he gives the example of non-structural remedies that address 
“specific interoperability and market access concerns”.36  The Microsoft/
Activision case illustrates this divergence well.

In early 2022, Microsoft agreed to purchase Activision for 
$68.7 billion.37  The merger would combine Activision’s large 
catalogue of gaming content (including Call of Duty, World of 
Warcraft, and Candy Crush), with Microsoft’s strong gaming 
ecosystem (including the Xbox console and store, various 
gaming studios, and Microsoft’s cloud gaming service).38  The 
CMA’s Phase 2 review concluded that the merger would result 
in an SLC in cloud gaming services in the UK.  This was based 
on Microsoft’s strong position in the market, with an estimated 
60–70% market share globally, which would be made even 
stronger with the addition of Activision’s titles (which the CMA 
found would be important for the competitive offering of cloud 
gaming services as the market continues to grow and develop).39 

To remedy the SLC, Microsoft offered a behavioural remedy 
that would obligate it to support gaming service providers for a 
10-year period.40  After the final report was issued by the CMA, 
the Commission accepted commitments that were substantively 
the same as the remedy proposed.  These commitments had two 
key elements.  First, a free licence to consumers in the EEA 
that would allow them to stream, via any cloud game streaming 
services of their choice, all current and future Activision Blizzard 
PC and console games for which they have a licence.  Second, a 
corresponding free licence to any cloud game streaming service 
providers to allow EEA-based gamers to stream any Activision 
Blizzard’s PC and console games.41

The Commission’s view was that these remedies fully address 
its concern and were an improvement to the current pre-merger 
situation.  This is because Activision Blizzard does not currently 
licence its games to cloud game streaming services, nor does 
it stream the games itself.  The Commission observed that 
these licences “will ensure that gamers that have purchased one or more 
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private label suppliers ( Jus-Rol had no manufacturing facili-
ties and thus could not supply private label products).  But such 
switching was observed both before and during the course of 
the CMA’s investigation (see further below).  In short, how cred-
ible were retailers’ concerns about potential price increases?    

The parties then appealed the CMA’s Phase 2 decision on the 
following grounds: Ground 1: the SLC finding was unsupported 
by evidence, and the CMA’s investigation into the merger was 
irrational; Ground 2: the divestment remedy had no rational 
basis and was disproportionate; Ground 3: the CMA conducted 
a procedurally unfair investigation; and Ground 4: the CMA’s 
eight-week extension of the enquiry period for “special reasons” 
was unjustified, and the CMA’s decision to extend the enquiry 
period was ultra vires.58 

Rather than looking at all the grounds, we focus on the main 
part of Ground 1, that the SLC finding was unsupported by 
evidence.  (All grounds were rejected by the CAT.)  

Cérélia argued three main points.  First, that the CMA failed 
to establish a coherent framework and failed to gather relevant 
evidence and carry out the basic economic analysis that would 
support the CMA’s conclusions. 

Cérélia argued that the CMA’s evidence included an assump-
tion that retailers could easily rebalance between branded and 
private label goods.59  However, the parties contended that 
Cérélia’s internal documents showed sufficient evidence that 
few customers would divert between branded and private label 
if a retailer withdrew a product from sale, with customers more 
likely to switch to another branded product.  Cérélia also argued 
that the CMA failed to seek data that would show “whether rebal-
ancing was too costly for retailers to present a credible threat to suppliers, 
particularly given evidence obtained by the CMA that, Cérélia asserts, 
shows purchasing decisions by retailers are informed by customer demand ”.60  
Cérélia notes that the “[d]ecision undertakes almost no analysis of 
retailers’ ability or incentive to carry out this threat, or the competitive 
impact that any rebalancing would have on Cérélia and Jus-Rol ”.61

In addition, Cérélia was critical that the CMA relied on 
concerns raised by retailers rather than concrete evidence, 
suggesting the theory of harm was more theoretical than real.62  
Cérélia argued that the CMA had evidence that contradicted the 
rebalancing assumption, including: that rebalancing decisions 
are based on what their customers want to buy and that those 
customers want choice; that the products are sold at different 
price points, with customers willing to pay a “brand premium”; 
that under the Groceries Supply Code of Practice, retailers 
must provide notice and reasons for delisting; and the fact that 
retailers were unable to substantiate their concerns about the 
merger with relevant documentary evidence.63

On these points, the CAT concluded that the “CMA’s analysis 
is entirely reasonable”.64  The CAT noted that the retailers’ stated 
concerns that the merger would constrain their ability to exert 
bargaining leverage across private label and branded products 
was consistent with the way the parties compete.  The CAT 
therefore rejected Cérélia’s argument that rebalancing is so costly 
it should be ruled out as a means of negotiating, and concluded 
“[w]e do not see any irrationality in the CMA’s contrary view that some 
such rebalancing is likely to be a more or less inevitable consequence of any 
unilateral increase in price of one of the merging firm’s products”.65  This 
conclusion is striking as there was little documentary evidence 
of retailers threatening to rebalance their ready-to-bake sales to 
exercise bargaining power, and that there were limited examples 
of delisting events.66

Second, Cérélia argued that the CMA relied uncritically on 
the statements of retailers, instead of adopting their views to 
reach its conclusions.67  However, again the CAT sided with the 
CMA, concluding: 

for Activision’s content, so it cannot withhold those rights 
from rivals to the benefit of its own games/services.  The deal 
with Ubisoft also requires Microsoft to port Activision games 
to operating systems other than Windows and support game 
emulators when requested, addressing the CMA’s other main 
shortcoming with the previous remedies package.  Finally, 
the restructured deal also requires Microsoft’s sale of rights to 
Ubisoft be enforceable by the CMA.  Following consultation, 
these undertakings were accepted by the CMA.

52 Cérélia/Jus-Rol: The Bar for Judicial 
Review is High
In January 2023, the CMA ordered Cérélia to sell Jus-Rol after a 
detailed Phase 2 investigation.50 

By way of background, the merging parties, which focus 
on ready-to-bake products including products such as short-
crust and puff pastry, pizza and patisserie dough, generate 
over £100m in revenue in the UK alone.  Cérélia is the largest 
supplier of own-brand (also referred to as private label, “PL”) 
ready-to-bake products (supplying the UK’s largest grocery 
retailers), while Jus-Rol is the largest supplier of branded ready-
to-bake products. 

The CMA’s decision to block the merger relied on several 
factors.  First, the CMA found that the two merging parties 
competed closely, with a number of grocers telling the CMA 
that they valued the ability to trade-off Jus-Rol against Cérélia 
(and vice versa) when buying ready-to-bake products to get better 
deals for their customers.51  There is also a significant overlap in 
the product ranges, as the CMA found own-brand and branded 
products to be substitutes for both grocers (with limited shelf 
space) and the end consumer.52

Second, the CMA found that the merging parties were the 
leading suppliers in the market, with over two-thirds of sales 
of such products to grocery retailers in the UK.  The merging 
parties also faced minimal competition from alternative 
suppliers (both individually and in aggregate), with only two 
other suppliers (Bells and Henglein, which are predominantly 
private label suppliers) having a material market share, albeit 
substantially lower than the parties.53  The CMA also found 
that there was limited switching between branded products 
over the last five years.  However, they did find that switching 
between own-brand products occurred more frequently, with 
five instances among the six largest grocers in six years.54

Third, the CMA dismissed the potential countervailing buyer 
power of the large grocery retailers.  This was because the exist-
ence of buyer power depends on having alternative options to 
respond to deteriorating competitive conditions, e.g. by switching 
suppliers, sponsoring entry, or self-supplying, which was reduced 
due to the merger.55  This is despite the parties submitting that 
countervailing buyer power was evident from grocers previ-
ously threatening to delist their products.56  The CMA therefore 
concluded that the only viable remedy was the full asset divest-
ment of the Jus-Rol business to a suitable purchaser.57

To sum up, the concerns centred on the extent of pre-merger 
competition between parties and how the merger enabled them 
to increase prices.  Jus-Rol was a branded business and had no 
manufacturing facilities (Cérélia manufactured its products on 
its behalf ), and Cérélia only manufactured private label products 
on behalf of retailers.  However, there was limited evidence of 
retailers threatening to switch to private label products during 
price negotiations with Jus-Rol.  Additionally, the merger did 
not reduce the number of suppliers of branded products.  As 
regards private label products, the main constraint on Cérélia 
increasing prices would be retailers switching to alternative 
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In addition, the CMA – like many competition authorities 
globally – are cautious when accepting remedies, and there 
appears to be divergence between the CMA and the Commis-
sion as regards their views as to the suitability of behavioural 
remedies in relation to vertical mergers.  The Microsoft/Activision 
case is very striking in this regard.

Finally, the high bar to judicial review of merger decisions 
continue to raise the stakes of adverse CMA decisions, a point 
particularly noteworthy in the case of Cérélia/Jus-Rol.    

	 “[h]aving reviewed both Cérélia’s and the CMA’s analyses 
of the retailer evidence, we do not agree that the CMA 
misunderstood or misrepresented these views in reaching 
its conclusions in the Decision.  As we have concluded 
above, there is a clear and highly plausible link between 
a retailer’s concern with loss of bargaining power and an 
SLC effect, and, whilst the CMA reminded us that there 
was no definitive hierarchy in the categories of evidence 
that it should take into account, it is legitimate for the 
CMA to take serious account of the views of customers 
who would be affected by a Merger.” 68

The CAT’s conclusion on whether further evidence is required 
is also worth highlighting: 
	 “Had the CMA’s enquiries evidenced more, or more 

concrete, examples of retailers actually threatening to shift 
shelf space allocations, that would of course have provided 
further support for the CMA’s SLC Finding.  But the rela-
tive absence of such concrete evidence, when viewed in 
the commercial context described in the Decision, does 
not support Cérélia’s contention that the retailer’s state-
ments about bargaining were unreliable or that the CMA’s 
conclusions were irrational.” 69

Third, Cérélia argued that the CMA failed to properly assess 
the relative importance of alternative competitive threats, mainly 
the ability of alternative private label suppliers (Bells and Heng-
lein) to displace the parties, particularly as substantial spare 
capacity was available and that the CMA did not adjust their 
assessment when Bells agreed a large new private label contract 
with a major retailer.70  Interestingly, it appears to us that the 
CAT had some sympathy with Cérélia’s argument.  Given the 
diverse mix of factors taken into account when considering 
Bell as an effective competitor, the CMA might have reached 
a different SLC outcome and that “[i]t was open for the CMA to 
have done more to explore whether any given loss of Cérélia’s PL volume 
to a rival PL supplier would (if credible) have been sufficient to provide an 
effective competitive constraint on Cérélia’s pricing of PL products, thereby 
placing less emphasis on simple market share considerations”.  However, 
the CAT also highlighted that “the CMA is entitled to considerable 
discretion when making this assessment” (emphasis added).  The CAT 
also agreed with Cerelia’s argument that the CMA should be 
considering the aggregate constraint offered by both Bells and 
Henglein.  However, since the CMA’s assessment was not “obvi-
ously irrational or wrong”, it did not change the CAT’s conclusion.71 

To us, this case highlights, in the CAT’s words, the “consider-
able discretion” that the CMA is allowed to exercise, even where it 
has limited economic evidence and instead relies on the views of 
third parties (in this case the grocery retailers).  This also rein-
forces the high bar for getting a CMA decision overturned via 
judicial review, as the CMA just has to show that its approach 
was not “obviously irrational or wrong”. 

62 Conclusions
The developments during 2022/23 highlight that UK merger 
control is interventionist and the merging parties and their advi-
sors need to be mindful of the associated risks.  This includes 
both the risk, or more accurately the likelihood, of the CMA 
investigating unnotified mergers and requiring divestments if 
there are competition issues.  The veterinary sector investiga-
tions and divestments – and recently announced market review 
– highlight the real risks of buy and build strategies.  

Similarly, trends in merger decision outcomes at both Phase 
1 and 2 suggest a trend towards greater intervention, although 
certain issues/theories of harm continue to be prevalent drivers 
of merger control risks.  
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