Does the EU Al Act
apply to you?

Is your organisation one or more
of the following entity types?
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Which
systems does the EU Al Act

apply to?
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Is there an exemption?

Is your system an Al system or foundation model?
See Definitions Box - Systems

Is the Al system used for one of the following purposes /
does it match one of the following descriptions?
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Al systems that are safety components Public bodies in third countries Al components provided
of products or systems, or are Exclusively for using Al system within Al R&D under free and open-source
themselves safety componentsor ~ -No=| military purposes international framework for law Art 2(54) licences (this exemption does Decision
systems and that fall within legislation Art 2(3) enforcement and judicial co- ‘ not apply to foundation
in Annex Il Section B Art 2(2) operation Art 2(4) models) Art 2(5e) :
Sub-question
1 T
Yes No
o High-risk Al System placed on the market or

does not apply

How does the
EU Al Act apply?

is subject to substantial modifications after Notes
date Al Act applies
Art 83 Defined
L terms
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Is the Al System Prohibited?

I

Subliminal techniques with the objective to or effect of
materially distorting a person or group of persons'
behaviour causing them significant harm Art 5(1)(a)

Social scoring, evaluation or classification of natural

persons or groups based on their social behaviour or

personality characteristics leading to detrimental or
unfavourable treatment Art 5(1)(c)

Exploits the vulnerabilities of a person or a specific
group of persons, with the objective to or effect of
materially distorting the person’s or persons’ behaviour
in a manner causing or likely to cause that person or
another person significant harm Art 5(1)(b)

Risk assessing a natural person’s or group’s risk of
(re-)offending, profiling to predict (re-)occurrence of
actual or potential criminal or administrative offence

Inferring emotions of a natural person in the areas of
law enforcement, border management, or in workplace
and education institutions Art 5(1)(dc)

Biometric categorisation systems that categorise
natural persons according to actual or inferred sensitive
or protected attributes or characteristics Art 5(1)(ba)

Creating or expanding facial recognition databases
through the untargeted scraping of facial images from
the internet or CCTV footage

Art 5(1)(da) Art 5(1)(db)

Analysing recorded footage of public spaces through
post remote biometric identification unless subject to a
pre-judicial authorisation and strictly necessary for the
targeted search connected to a specific serious criminal

offence Art 5(1)(dd)

Is the Al System High-Risk?

T

No

y

Al System is prohibited
l under the EU Al Act

:

Al system is i) intended to be used as a safety component of a
product or the Al system is itself a product covered by
legislation in Annex Il AND ii) itself or part of a product required
to undergo a third-party conformity assessment related to risks —No——»
for health and safety, with a view to the placing on the market
or putting into service that product pursuant to the legislation
listed in Annex Il Art 6(1)

Yes
|

In use cases referred to in Annex /Il only if they pose a
significant risk of harm to: i) the health, safety or
fundamental rights of natural persons, or, ii) for Al

systems under Annex lll point 2 (critical infrastructure),

No — Al system not considered significant risk:

If you are a provider of
a high-risk Al system
under Annex /], do you
consider the Al system
poses a significant risk?
Art 6(2a)

—Also—»

the environment Art 6(2)

v

If a provider considers that their Al system does not pose a significant
risk as described they shall submit a reasoned notification to the
National Supervisory Authority (NSA) that they are not subject to the
obligations of high-risk Al systems. Where the Al system is intended to
be used in two or more Member States, the notification shall be
addressed to the Al Office Art 6(2a)

NSA or Al Board

Providers that misclassify their Al system as not
subject to the obligations of high-risk Al systems

says Al and place it on the market before the deadline
system —> L . . .
for objection by National Supervisory Authorities
has been . .
. . shall be responsible and be subject to
misclassified

fines pursuant to Article 71 Art 6(2b)

NSA or Al Board deem that Yes, provider

No response from NSA or Al Board;
Al system considered not a significant risk

Al system is not High-Risk
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Al system has been misclassified
and does pose a significant risk

considers Al system
is a significant risk

Al System is High-Risk

Obligations dependent upon entity, its role and type of Al system
See Definitions Box — Obligations on high-risk Al Systems

v

What other obligations under the Al Act or existing legislation apply?
See Definitions Box — Additional considerations

v

Transparency
Art 52

Also consider

Code of conduct
Art 69

General principles

Art 43 Existing legislation

Scope Art 2
(a) providers placing on the market or putting into service Al systems in the Union,

irrespective of whether those providers are established within the Union or in a third
country;

(b) deployers of Al systems that have their place of establishment or who are located within
the Union;

(c) providers and deployers of Al systems that have their place of establishment or are
located in a third country, where either Member State law applies by virtue of public
international law or the output produced by the system is intended to be used in the Union;
(ca) providers placing on the market or putting into service Al systems referred to in Article 5
outside the Union where the provider or distributor of such systems is located within the
Union;

(cb) importers and distributors of Al systems as well as authorised representatives of
providers of Al systems, where such importers, distributors or authorised representatives
have their establishment or are located in the Union;

(cc) affected persons that are located in the Union and whose health, safety or fundamental
rights were adversely impacted by the use of an Al system that was placed on the market or
put into service in the Union.

Definitions Art 3

Legal entities - may be one or more of these. Different obligations for each.
- ‘provider’: means a natural or legal person, public authority, agency or other body that

develops an Al system or that has an Al system developed with a view to placing it on the
market or putting it into service under its own name or trademark, whether for payment or
free of charge or that adapts general purpose Al systems to a specific intended purpose;;
(Note that there may be multiple providers along the Al lifecycle and that there are
obligations on former providers (Art 28(2)))

- ‘deployer (formerly ‘user’): means any natural or legal person, public authority, agency or
other body using an Al system under its authority, except where the Al system is used in the
course of a personal non-professional activity;

- ‘authorised representative’: means any natural or legal person established in the Union who
has received a written mandate from a provider of an Al system to, respectively, perform and
carry out on its behalf the obligations and procedures established by this Regulation;

- ‘product manufacturer’: a manufacturer within the meaning of any of the Union
harmonisation legislation listed in Annex Il ‘importer’ means any natural or legal person
physically present or established in the Union that places on the market an Al system that
bears the name or trademark of a natural or legal person established outside the Union;

- ‘distributor’: any natural or legal person in the supply chain, other than the provider or the
importer, that makes an Al system available on the Union market;

- ‘importer’ means any natural or legal person established in the Union that places on the
market or puts into service an Al system that bears the name or trademark of a natural or
legal person established outside the Union;

- ‘operator’: means the provider, the deployer, the authorised representative, the importer
and the distributor;

- ‘affected person’ means any natural person or group of persons who are subject to

or otherwise affected by an Al system.

Systems
‘artificial intelligence system’ (Al system) means a machine-based system that is designed to

operate with varying levels of autonomy and that can, for explicit or implicit objectives,
generate outputs such as predictions, recommendations, or decisions that influence physical
or virtual environments;

‘foundation model’ means an Al model that is trained on broad data at scale, is designed for
generality of output, and can be adapted to a wide range of distinctive tasks;

‘general purpose Al system’ means an Al system that can be used in and adapted to a wide
range of applications for which it was not intentionally and specifically designed.

Also: ‘significant risk’ means a risk that is significant as a result of the combination of its
severity, intensity, probability of occurrence, and duration of its effects, and its the [sic]
ability to affect an individual, a plurality of persons or to affect a particular group of persons.

High-Risk Al Systems Art 6

Legislation in Annex Il which requires a conformity assessment, including: Machinery
Directive 2006/42/EC; Safety of Toys Directive 2009/48/EC; Medical devices Regulation
(EU) 2017/745

EU regulation listed in Annex Il Section B, including: EU harmonised legislation on Civil
Aviation Security, vehicles (e.g. agricultural and forestry, motor vehicles), marine
equipment.

Al systems listed in Annex Il including: Al Systems used for: biometrics; critical
infrastructure; educational and vocational training; employment and workers
management; access to essential services; law enforcement; migration and border
control; and judicial and democratic processes.

Obligations on high-risk Al Systems
In complying with the requirements, due account shall be taken of guidelines produced

under the Act, generally acknowledged state of the art, including common
specifications. Art 8

Different obligations depending upon the type of legal entity. In summary, may include
obligations regarding: risk management; quality management; data and data
governance; logs; technical documentation; record-keeping; transparency; human
oversight; security; corrective actions; duties to provide information; co-operation with
authorities; produce conformity assessments and declarations; registering the Al system
on an EU database; post-market monitoring.

Note presumptions of conformity with: 1) specified existing EU legislation (Art 8(2a));2)
when meeting common specifications made pursuant to Art 41(1) (Art 41(3)); 3) Art
10(4) (data and training obligations) (Art 42(1)); 4) Art 15 (cybersecurity obligations (Art
42(2)).

Additional responsibilities along the Al value chain of providers, distributors, importers,
deployers or other third parties Art 28

There are specific obligations for former providers who no longer meet the definition of
provider Art 28(2), and also providers of a foundation model Art 28b

Additional considerations

Providers of Al systems intended to interact with natural persons shall ensure that they
are designed and developed in such a way that the Al system, the provider itself or the
user informs the natural person exposed to an Al system that they are interacting with
an Al system in a timely, clear and intelligible manner, unless this is obvious from the
circumstances and the context of use. Art 52(1)

The Commission, Al Office and Member States shall facilitate drawing up codes of
conduct to encourage the voluntary application of the obligations on high-risk Al
systems to non-high-risk Al systems. Art 69

All operators subject to the Regulation shall make their best efforts to develop and use
Al systems or foundation models in accordance with general principles, including:
human agency and oversight; technical robustness and safety; privacy and data
governance; transparency (including explainability); diversity, non-discrimination and
fairness; and social and environmental well-being. These are met by complying with the
obligations for Al systems and foundation models. Art 4a

Parts of the Al Act are without prejudice to specified existing legislation, including those
related to data protection, consumer protection and safety, and workers rights.

Want to know more?

Contact Tom Whittaker, Brian Wong or another member of our Technology Team. Also, follow our Al and Law blog here. For our one-page flowchart to navigate the UK’s Al regulation
framework, click here. For our one-page horizon scan of existing and anticipated Al regulation in the UK, EU and US, click here.



https://www.burges-salmon.com/
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0236_EN.html
https://www.burges-salmon.com/our-people/Tom-Whittaker
https://www.burges-salmon.com/our-people/Brian-Wong
https://www.burges-salmon.com/expertise/specialist-expertise/technology-and-communications?tab-container-0=2
https://blog.burges-salmon.com/tag/artificial%20intelligence
https://blog.burges-salmon.com/post/102ifn9/navigating-uk-ai-regulation-flowchart
https://blog.burges-salmon.com/post/102if1k/artificial-intelligence-regulation-horizon-scanning-key-events-to-look-forward-t

	2023.02 (TOM WHITTAKER) Navigating the EU AI Act Parliament version - updated 14 June 2023 FINAL.vsdx
	Page-1


