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Cross-Border Distribution of Funds 101 
Part 2 - Marketing Communications

On 2 August 2021, the European Commission’s new framework for the cross-border distribution of investment funds will come into effect 
(the “CBDF”). This framework, comprising of a Directive1 and accompanying Regulation2, has the objective of removing regulatory barriers 
that were identified as significant disincentives to UCITS management companies and AIFMs (“Managers”) who wish to avail of the marketing 
passports for both UCITS and AIFs. Our advisory series considers a number of the key changes being introduced by the CBDF legislation. This 
second part of our advisory series provides an overview of the obligations in relation to marketing communications. 

The Regulation sets out high level requirements for Managers in terms of marketing communications, which apply from 2 August 2021, 
including ensuring that all marketing communications addressed to investors: 

>> are identifiable as such; and 

>> describe the risks and rewards of purchasing units or shares of an AIF in an equally prominent manner, 

and that all information included in marketing communications is fair, clear and not misleading. 

Managers of UCITS and certain AIFs need to ensure that marketing communications disclose: 

>> that the Manager may decide to terminate the arrangements for marketing the relevant fund;

>> where a summary of investor rights can be obtained, including information on collective redress mechanisms in the event of litigation, 
and a hyperlink to such summary; 

>> the existence of the prospectus and that key investor information is available, if applicable; and

>> where and in what languages these documents are available,

and contain hyperlinks to or website addresses for these documents. 
 
AIFMs also need to ensure that marketing communications comprising an invitation to purchase shares of an AIF that contain specific 
information about the AIF do not contradict the information which is to be disclosed to the investors in accordance with Article 23 of AIFMD 
or diminish its significance.

In addition, the Regulation tasks ESMA with issuing guidelines prior to 2 August 2021 on the application of these requirements for marketing 
communications, taking into account online aspects of such marketing communications. 

1 Directive (EU) 2019/1160

2 Regulation (EU) 2019/1156
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On 27 May 2021, ESMA published its final report on guidelines on marketing communications under the Regulation (the “Guidelines”). 
This report contains the final set of Guidelines, these do not apply from 2 August 2021 but will instead apply six months after the date of 
publication of the translations of the Guidelines on ESMA’s website3. It is important to note that these Guidelines are not intended to replace 
existing national requirements on the information to be included in marketing communications and should be read in conjunction with the 
Central Bank UCITS Regulations4 and Central Bank’s AIF rulebook.
 

What qualifies as a marketing communication?
It should be noted that all marketing communications addressed to investors or potential investors for UCITS and AIFs fall within the scope
of the Guidelines. 

3 At the date of publication of this advisory, the translations have not been published.

4 Central Bank (Supervision and Enforcement) Act 2013 (Section 48(1)) (Undertakings for Collective Investment in Transferable Securities) Regulations 2019.

Considered as Marketing  

Communications (Examples):

Not considered as Marketing  

Communications (Examples):

All messages 
advertising for a 
UCITS or an AIF

• Regardless of medium

• Including press articles/releases, 
interviews, ads, video presentations 
and radio messages

Legal and 
regulatory 
documentation 
and information

• Such as the prospectus, KIID/KID, 
annual and semi-annual accounts, 
constitutional documentation, notices 
of AGMs and EGMs

Messages 
broadcast on 
any social media 
platform

• When such messages refer to any 
characteristics of a UCITS or an AIF, 
including the name

• Social media included blogs, social 
networks and discussion platforms

Corporate 
communications

• Broadcast by the Manager 
describing activities or recent market 
developments

• That do not refer to a specific UCITS, 
AIF or group of UCITS or AIFs, limited 
exception available

Marketing 
material

• Addressed individually to investors or 
potential investors

• Documents or presentations made 
available by a Manager to the public 
on its website or in any other places 
(i.e. registered office)

Short messages 
broadcast online

• In particular on social media platforms

• Only include link to webpage with 
marketing communication

• Do not contain information on a 
specific UCITS, AIF or group of UCITS 
or AIFs

Communications 
advertising a 
UCITS or AIF

• Addressed to investors or potential 
investors located both in the Manager’s 
home member state or in a host 
member state Pre-marketing

• Information or communication issued 
in the context of pre-marketing

Communications 
by a third party

• Used by a Manager for marketing 
purposes
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In response to feedback, ESMA has in its final report removed wording which would have deemed Managers responsible for marketing 
communications published and used by a third-party marketer or vendor even without the knowledge and consent of the Manager.

Key Takeaways from the Guidelines 
The Guidelines focus on new harmonised requirements for marketing materials used across the EEA based on the concept of fair, clear and 
not misleading marketing. Managers should ensure the parties drafting marketing materials undertake to adhere to these Guidelines. Key 
requirements for Managers and those firms involved in preparing marketing communications to be mindful of are set out in the table below. 

Marketing communications are clearly 
identifiable as such

Information should be included in the marketing materials that clearly communicates that 
it is purely for marketing purposes and should display a specific disclaimer that it is not 
a contractually binding document and is not sufficient to take an investment decision.

Description of the risks and rewards Marketing communications must describe the risks and rewards of purchasing units 
or shares of AIFs and UCITS in an equally prominent manner, i.e. at the same level or 
immediately after, having the same font and font size. For example, presenting risks 
and rewards in a two column table.

Fair, clear and not misleading Consider the suitability of the marketing communication to the target investors or 
potential investors. 

The information communicated should be consistent with and not diminish the 
significance of information that is contained in the legal and regulatory documentation 
of the fund. These requirements are not dissimilar to requirements Irish UCITS 
management companies are already subject by virtue of the Central Bank’s advertising 
standards (Schedule 6 of Central Bank UCITS Regulations). 

Specific requirements in terms of the description of features of the UCITS or AIF being 
marketed are set out in the Guidelines and include ensuring that statements are 
justifiable and communications should refrain from using overoptimistic wording, such 
as “the best fund” or “the best manager”, wording that would diminish the risks, such 
as “safe investment” or “effortless returns”, or wording that may imply high returns, 
without clearly explaining that such high returns may not be reached and that there is 
a risk of losing all or part of the investment. 

In addition, guidance is provided on the provision of information relating to costs, past 
performance, expected future performance and sustainability related aspects of the fund. 

Next Steps
As set out above, the provisions of the Regulations apply from 2 August 2021 and Managers should ensure that their marketing materials 
reflect these requirements. The more detailed requirements contained in the Guidelines will not apply immediately from 2 August 2021 but 
will instead apply six months after the date of publication of the translations of the Guidelines on ESMA’s website. This provides Managers 
with a lead-in period within which to carry out a wholesale review of the marketing materials currently being used in respect of its funds 
under management and ensure that any policies and procedures governing marketing communications have been updated to reflect the 
requirements of the Guidelines. 
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Disclaimer
The information contained in this advisory is necessarily brief and general in nature and does not constitute legal or taxation advice.  Appropriate legal or other professional advice should be sought for any specific matter.

Contacts
If you have any queries on the content of this advisory or any of the advisories in this series please speak to your usual contact in Walkers or 
connect with:

Jennifer Fox
Partner, Asset Management 
& Investment Funds
T: +353 1 863 8531
E: jennifer.fox@walkersglobal.com

Damien Barnaville
Of Counsel, Asset Management 
& Investment Funds
T: +353 1 863 8529
E: damien.barnaville@walkersglobal.com

Eimear Keane
Partner, Asset Management 
& Investment Funds
T: +353 1 470 6622
E: eimear.keane@walkersglobal.com

Joe Mitchell
Senior Associate, Asset Management &
Investment Funds
T: +353 1 470 6649
E: joe.mitchell@walkersglobal.com

Jack Boyce
Paralegal relating to foreign
registrations, Asset Management &
Investment Funds
T: +353 1 863 8559
E: jack.boyce@walkersglobal.com

Jill Shaw
Professional Support Lawyer, Asset 
Management & Investment Funds
T: +353 1 863 8546
E: jill.shaw@walkersglobal.com

Nicholas Blake-Knox
Partner, Head of Asset Management 
& Investment Funds
T: +353 1 470 6669
E: nicholas.blake-knox@walkersglobal.com

Sarah Maguire
Partner, Asset Management 
& Investment Funds
T: +353 1 470 6691
E: sarah.maguire@walkersglobal.com


