Carve-out essentials:
how to execute a successful sale

HOME

Japan’s giant corporations are under pressure to shape up. Recent guidelines
from the Japanese Ministry of Economy, Trade and Industry (METI) are
putting pressure on boards to sell assets as a way of creating growth,
while the impact of the COVID-19 crisis has left many corporates needing
capital to shore up their balance sheets.
Influential figures, including the president
and CEO of one of Japan’s biggest banks,
have predicted a wave of divestments in the
months to come, with financial sponsors
waiting in the wings.
METI’s restructuring guidelines, unveiled at
the end of July, are the latest in a series of
policy moves to create a more innovative,
dynamic economy. They call on shareholders
– supported by independent directors –
to submit ‘constructive, specific and rational’
proposals to improve corporates’ strategic
focus, with an emphasis on carve-outs as a
route to more efficient portfolios.

A record number of shareholder proposals
were presented to Japanese boards in the
latest round of annual meetings, all of
which were defeated. Against this backdrop,
the government has decided it is time
for directors to feel the heat and has thrown
its support behind investors in a bid to
drive change.
While the latest METI guidelines are not
legally binding, there is an expectation they
will be followed. Indeed, they even explain
how to create balance sheets and cash flow
statements for individual business units,
acknowledging that conglomerates’ financial
reporting often makes ‘non-core’ assets
hard to identify. They also urge companies
to link directors’ pay to equity performance
as an additional incentive.

The restructuring reforms follow on the heels of
METI’s revised corporate governance code (released
in June 2018) and group governance guidelines
(July 2019), both of which were designed to create
leaner, more agile corporations. And while boards
are not legally obliged to comply with the latest
measures, Japan’s company law does require directors
to make their best efforts to respond to any policies
relating to their business portfolio and to increase
corporate value over the medium to long term.
While we have seen recent carve-outs involving
household names such as Toshiba and Hitachi,
Japan’s corporate leaders have tended to shy away
from streamlining strategies, favouring scale as
the best route to success. However, with many
companies now facing liquidity challenges in the
wake of the COVID-19 pandemic and increasing
pressure from activist shareholders to streamline
their portfolios, we expect attitudes in the
boardroom to change.
For directors considering carve-outs, there is a
range of issues to think about – we have set out
the most essential ones below. Carve-outs are
complex and time-consuming, so Japan’s
conglomerates are well advised to start developing
their carve-out programmes as soon as possible
to help ensure the transaction is a success.

We would be delighted to offer you and
your team training on any or all aspects
of carve-out transactions, so please reach
out to any of the lawyers below or your
usual Freshfields contact.
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• How long will it take?

• What issues arise with having a new entity?

• How much will it cost?

• What pension issues will you need to consider?

• How will it impact your balance sheet and P&L?

• What are the tax consequences?
Will you need formal tax clearance?

• What creditor issues will arise?
• How will it affect your commercial arrangements?
• What employment issues will you face?

• What corporate approvals will you need?
• Are there other consents or approvals to consider?
• Is a reputational backlash possible?
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• Defining the perimeter
–	Identifying assets, IP, contracts and employees
for transfer
– Treatment of shared assets and contracts
– What liabilities are to be and can be left behind?
– Stand-alone vs continuing operational interdependencies
–	Developing the financials: historical financials available
or pro forma financials needed?
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continuity

• Structuring the deal
– What are the structuring options?
– What drives the structuring?
–	When should you implement the carve-out?
What is the timeline for completion?

5.
Auction
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• What contractual protections
does a buyer need?
–	Wrong pocket clause
– Sufficiency of assets warranty
– Business continuity undertaking
– Further assurances
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• Scenario planning: risks and solutions
• Separation plan and schedule
• Developing the transitional services and other agreements
with the carve-out business, including:
–
–
–
–
–
–

(Long-term) lease agreements
IP licensing agreements
Supply agreements
Toll manufacturing agreements
Distribution agreements
Top tips for an effective carve-out
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• Vendor due diligence
• Aligning management
• Financial sponsors vs strategic buyers – what do they expect?
–
–
–
–
–
–

Management warranties
Financials
Deal timing
Due diligence
Communication strategy
Specialist issues

4.
Day one
readiness:
business
continuity

5.
Auction
strategies

• Deal documentation
–
–
–
–
–

Purchase price mechanics
Conditionality
Reps and warranties/warranty and indemnity insurance
Indemnities
Remedies

• Assessing bids
• Negotiation tactics
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