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By Aaron Peterkin

Canadians are responding bravely to an unprecedented world event. 

States of emergency have been declared in provinces, municipalities, and cities; 
temporarily closing businesses with a view to reducing community transition of 
COVID-19.  Social distancing guidelines have been implemented, restricting personal 
and vacation travel throughout Canada and the world.  Millions have cancelled 
vacations, family gatherings, and business trips.  A night out at the symphony, a 
baseball game, or a concert (a choice once taken for granted) is now entirely out 

of the question.  The 2020 Olympics have been postponed; Canada’s 2020 Juno Awards were cancelled; and 
most professional sports seasons have been delayed.  Closer to home, Alberta Ballet productions have been 
cancelled, the Calgary Opera suspended scheduled performances, the Calgary Comic and Entertainment Expo 
has been delayed, and the Alberta Palaeontological Society Symposium was cancelled. 

With that in mind, consider the devastating financial impact on insureds in the business of planning, arranging, 
organizing, and running sporting, artistic, and other profitable events.  Event cancellation policies respond to 
such losses; designed to indemnify against the cancellation, postponement or relocation of an insured event.  
There is virtually no Canadian judicial authority that interprets these unique policies and only a small handful 
of American cases that offer persuasive guidance.  As coverage disputes arise, distinctly Canadian principles 
of policy interpretation will be applied to the myriad of event cancellation coverage wordings – a few of which 
we examine below. 

What is Covered?
The typical event cancellation insuring agreement responds to “loss as a direct result of cancellation, 
abandonment, curtailment, postponement, or relocation” of the insured event, when that the loss is “the direct 
result of an unexpected cause beyond the insured’s control.”1  As a condition of coverage, insureds are obliged 
to use best efforts to “rearrange any insured event that has been subject to cancellation or abandonment in 
order to mitigate any [event cancellation loss].”  

With respect to the measure of indemnity, certain policies indemnify the insured for its “Ascertained Net Loss”, 
which is typically calculated by determining: 1) any expenses irrevocably expended in connection with the 
insured event, less any savings the insured was able to effect in mitigation of the loss; and, (when specifically 
insured) any profit that would have been earned had the event taken place, subject to satisfactory proof.2

What is Excluded?
Event cancellation policies typically exclude losses arising from the following perils:

•	 “Communicable Disease”, which may be defined as “a disease that may be transmitted directly 
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1.  See HDMG Entertainment, LLC v. Certain Underwriters at Lloyd’s of London Subscribing to Policy No. L009082, (2018), 355 
F.Supp.3d 373  

2. See Defeat The Beat, Inc. v. Underwriters At Lloyd’s (2008) 194 N.C.App. 10
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or indirectly by one person or other life form to another and is due to an infectious agent or toxic 
product.” 

•	 The “Dispersal, migration or release of Biological Agents”, which may be defined as including 
bacteria, viruses, and other pathogens.

•	 “Martial law or the act of any lawfully constituted authority.”

•	 The insured’s “Financial Failure”, which includes a “Withdrawal, insufficiency or lack of finance 
however caused” or “Lack of adequate receipts, sales or profits of any venture.”

•	 A “Withdrawal of Support” (i.e. the “lack of adequate response, support or withdrawal of such 
support [for the event] by any entity” or a “Lack of, or inadequate attendance or insufficient 
interest prior to attendance.”)

•	 A “Failure to Make Necessary Arrangements”, which includes the insureds failure to “make all 
the preliminary arrangements essential to ensure that a satisfactory insured event can be held on 
the scheduled date. … considering the venue size, type of event and the period of time before the 
open date.”  

•	 Any “Pre-existing Circumstances” that were “existing or threatened at inception of the policy which 
were then known to [the insured] which a reasonably prudent person would foresee resulting in a 
loss under [the event cancellation policy.”

•	 The insured’s “Breach of Duty of Care” which is defined as the insured’s “lack of care, diligence 
or prudent behavior, the result of which would increase the risk, and/or likelihood of a [an event 
cancellation loss].”

•	 “National Mourning” officially declared by government authorities where the insured event takes 
place.

•	 Terrorism, often defined in terms of acts calculated or directed to overthrow or influence 
governmental authority “with force or by means of fear, terrorism or violence” or “acts directed at 
bringing about loss or damage in “order to further any political aim, objective or cause.”

Of course, we anticipate that many COVD-19 related coverage disputes will turn upon issues of causation and 
the interpretation of exclusionary clauses that withdraw coverage for loss arising from communicable diseases, 
biological agents, and orders of civil authorities.

Concurrent Causation
Issues of concurrent causation (i.e. where loss arises from both a covered and excluded cause) are likely to 
be at the forefront of many coverage disputes arising from COVD-19 related cancellations.  In such instances, 
the insurer must ascertain whether the relevant exclusionary clause incorporates “anti-concurrent causation” 
language (i.e. the respective use of “directly or indirectly” and “directly” in the exclusionary and excepting 
phrases), which may dramatically impact indemnity obligations.    
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Questions?
Should	you	have	any	questions	with	respect	to	this	bulletin,	or	if	you	would	like	more	detailed	information	on	event	
cancellation	related	to	COVID-19,	please	contact	Aaron.
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780-970-5731
apeterkin@brownleelaw.com

 
Remarks
The aftermath of the COVID-19 pandemic will be an incredibly sensitive period, which will require clear 
understanding of operative policy language and a fulsome appreciation of the duty of good faith.  As event 
cancellation coverage disputes arise, underwriters will necessarily look to claims examiners, loss adjusters, and 
coverage counsel, for guidance as to the investigation, interpretation and application of novel exclusionary 
wordings.  Understanding and experience with analogous clauses from other policies will be an invaluable 
asset to those of us navigating and negotiating the long road ahead.

This bulletin and other insurance-related bulletins written by Aaron are available online 
at brownleelaw.com and at his personal blog: consideringcoverage.com.
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