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How can third-party funding help businesses during the pandemic?

The COVID-19 pandemic is upending economies across the globe, triggering a wave 

of unexpected disputes arising from contract breaches and sovereign measures in 

response to the pandemic. Many businesses find themselves between a rock and a 

hard place: they need to seek compensation for harm suffered as a result of the 

measures, but they may not have the budget on hand to pay for arbitration.

Third-party funding can be a viable solution to this cashflow problem. In this note

we summarize briefly the key aspects of third-party funding and discuss its benefits.

What is third-party funding and how 
does it work?

Third-party funding is a mechanism by which an 
entity not involved in the dispute (a third party) 
provides funds to a disputing party (usually the 
claimant) to finance dispute resolution proceedings 
in return for a share of the proceeds if the claim is 
successful. 

Generally speaking, the funder agrees to cover all 
procedural costs (such as legal fees, administrative 
fees and other expenses) and the claimant agrees to 
repay the disbursements, plus a funding fee. The 
funded party and its counsel retain full control of 
the legal proceedings, as the claims are not 
assigned to the funder.

While the details depend on the specific terms 
agreed upon in the funding agreement, there is 
substantial flexibility in negotiation. The fee itself is 
subject to negotiation, but so is the scope of 
funding and the responsibilities of the funder, the 
funded party, and counsel. Funding arrangements 
come in many shapes and sizes, and funders are 
generally open to finding a suitable deal. Portfolio 
finance, for instance, may be available for large 
companies bringing multiple claims.

Who is the funder and how much does 
the funding cost?

The funders are usually hedge funds, private equity 
firms, and companies that invest in lawsuits. 

The funding fee can take various forms. It could be 
a percentage of the proceeds, a fixed amount, a 
multiple of the funding, or a combination of all 
these. Notably, the fee is only paid upon claimant’s 
collection of the proceeds of the arbitration, such 
that if the claim is unsuccessful the funder is not 
paid. 

Who can benefit from third-party 
funding?

In recent decades, third-party funding has 
benefited a growing number of users. Third-party 
funding can help businesses by providing 
additional cash so that the companies can keep 

their funds for other (perhaps more immediate) 
business needs, while at the same time mitigating 
the risk of an adverse outcome. This financing tool 
is available both for new disputes and for 
proceedings initiated prior to the COVID-19 
outbreak. 

Moreover, third-party funding may not only benefit 
companies particularly affected by the pandemic, 
but also businesses looking for ways to manage 
risk, reduce legal budgets, take the litigation costs 
off-balance sheet, or pursue other business 
priorities instead of allocating resources to 
financing legal proceedings.i

Does the existence of third-party 
funding imply that funded claimants 
must provide security for costs?

While usually the terms of the funding agreement 
will remain confidential,ii the mere knowledge of 
third-party funding in a case increasingly prompts 
respondents to apply for security for costs; i.e., a 
request to the arbitral tribunal to force the funded 
claimant to post a bond as a guarantee for the risk 
of it not being able to pay the costs of the 
proceedings if ordered to do so (for example, if the 
claim is lost). Tribunals have applied a very high 
threshold in granting such requests,iii however, and 
have held that the existence of third-party funding 
is not by itself a ground to order security for costs.iv

Indeed, security for costs applications have been 
granted on only a few occasions and, when doing 
so, tribunals have looked at other facts, such as 
claimant’s history of non-compliance.v

In order to mitigate the potential risk of a security 
for costs order, third-party funding can be 
combined with an “after the event” policy, which 
would cover the claimant if the claim is 
unsuccessful and it is ordered to pay the costs of 
the respondent.vi

All in all, the right choice of a funding scheme can 
be a useful tool to overcome the current crisis and 
maximize recoveries while reducing costs and 
mitigating risks.
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Notes:

i. See Report of the ICCA-Queen Mary Task Force on Third-Party Funding in International Arbitration 
(2018), p 20. 

ii. We note, however, that tribunals may encourage the parties to disclose the existence and identity of 
the funder to avoid conflicts of interest with the tribunal members. See, for instance, International 
Centre for Settlement of Investment Disputes, Proposals for Amendment of the ICSID Rules –
Working Paper No 4, Draft Arbitration Rule 14; Hong Kong International Arbitration Centre 
Administered Arbitration Rules, Art 44; Stockholm Chamber of Commerce, Policy on disclosure of 
third parties with an interest in the outcome of the dispute.

iii. An arbitral tribunal concluded that security for costs should be granted in “extreme circumstances, 
for example, where abuse or serious misconduct has been evidenced.” See Commerce Group Corp. 
and San Sebastian Gold Mines, Inc. v Republic of El Salvador (ICSID Case No ARB/09/17), 
Decision on El Salvador’s Application for Security for Costs, 20 September 2012, para 45.

iv. See South American Silver Limited v Plurinational State of Bolivia (PCA Case No 2013-15), 
Procedural Order No 10, 11 January 2016, paras 75-76. The tribunal held that “[t]he fact of having 
financing alone does not imply risk of non-payment.” (para 76). See also EuroGas Inc and Belmont 
Resources Inc v Slovak Republic (ICSID Case No ARB/14/14), Procedural Order No 3, 23 June 2015, 
paras 122-123; Guaracachi America, Inc. and Rurelec Plc v The Plurinational State of Bolivia (PCA 
Case No 2011-17), Procedural Order No 14, para 7. 

v. See RSM Production Corporation v Saint Lucia (ICSID Case No ARB/12/10), Decision on Saint 
Lucia’s Request for Security for Costs, 13 August 2014. See also Dirk Herzig as Insolvency 
Administrator over the Assets of Unionmatex Industrieanlagen GmbH v Turkmenistan (ICSID Case 
No ARB/18/35), Decision on Security for Costs, 27 January 2020, paras 54-59.

vi. See Eskosol S.P.A. in Liquidazione v Italian Republic (ICSID Case No ARB/15/50), Procedural Order 
No 3, 12 April 2017, para 37. See also Dirk Herzig as Insolvency Administrator over the Assets of 
Unionmatex Industrieanlagen GmbH v Turkmenistan (ICSID Case No ARB/18/35), Decision on 
Security for Costs, 27 January 2020, para 63.
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