
 

Data Protection Series: Data Subject Access Requests Part I: the chink in the employer’s armour 

As referenced in our previous data protection update, this second article in our data protection series discusses 

significant issues that arise for employers when responding to data subject access requests (“DSARs”) from current 

or former employees. 

As noted in the Data Protection Commission’s (the “DPC”) Annual Report 2019, compliance with DSARs dominate a 

significant portion of disputes between employers and employees. During 2019, the DPC reported that it received 

2,064 complaints relating to the right of access, a high proportion of which dealt with the failure of organisations to 

respond to a DSAR, or a failure to release all the appropriate data on foot of a DSAR. Such disputes are undoubtedly 

driven by the fact that neither the Workplace Relations Commission (the “WRC”) nor the Labour Court can order 

discovery in employment claims. As a result, reliance on access requests is central to many cases adjudicated by the 

DPC. 

What is a DSAR? 

Article 15 of the GDPR provides for the right of an individual to confirm whether the employer is processing any of 

their personal data, the right to receive a copy of any such information and additional information about the 

processing of their personal data.1  

What impact do DSARs have on employers? 

While there is generally no cost associated in making a DSAR,2 the expense for an employer in terms of time, cost 

and resources can have a profound impact, particularly for a small to medium enterprise, where an employee has 

several years of service. In this regard, an employer is required to respond to a DSAR without undue delay and, at 

the latest, within one month of receipt of such a request. While an employer can extend this time limit by a further 

two months, the request must be considered complex and the employer must notify the individual of the extension 

within one month of receiving their access request, explaining why such extension is necessary.  

What impact can a DSAR have on a claim before the WRC? 

A DSAR is a particularly useful pre-litigation tool for an employee who is subject to an employment investigation or 

has lodged a complaint against the employer before the WRC/Labour Court and is looking for a ‘smoking gun’ to 

support their claim. Indeed, the subject of DSARs are appearing more frequently in cases before the WRC.  

A prime example of just how effective a DSAR can be for an employee can be seen in the WRC case, Senior Consultant 

Vs Research and Development Financial Facilitators.3 In this case, the employee took a claim against her employer 

alleging that she had been constructively dismissed. The employee tendered her resignation citing that she felt she 

had been “scapegoated for the lack of sales in the organisation” and was being given impossible sales targets which 

had changed from the ones she had initially signed up to.  

Between the penultimate and last day of the hearing, documents were provided to the employee as part of a DSAR 

she had made to her employer. As part of this request, emails were discovered between the Chief Operating Officer 

(to whom the employee directly reported) and the owner of the organisation, discussing the employee and her 

performance during her employment. The emails described the employee as a “problem that needs to be fixed” and 

further stated “I have made up my mind I am letting her go in the next few weeks…” The emails also discussed 

seeking a replacement for the employee and stated, “I don’t want to hire (her) until we are quite sure [the employee] 

will not be around.”  

As a result, the Adjudicator stated that she fully accepted that the employee “felt that the outcome had been 

orchestrated because, as it happens, it was.” As a result, the Adjudicator found that the employee had been unfairly 

dismissed and made an award of €50,000 in compensation in her favour.  

 

 
1 Such additional information is set out under Article 15 GDPR 
2 As per Article 12(5) GDPR, a controller can charge a reasonable fee for the administrative costs of complying with the DSAR if the initial request is ‘manifestly 
unfounded or excessive’ (which the controller must prove). 
3 Senior Consultant v Research and Development Financial Facilitators, ADJ-00019702 

https://thoughtleadership.leman.ie/post/102ghtu/data-protection-series-sanctions-for-non-compliance
https://www.workplacerelations.ie/en/cases/2019/adj-00019702.html


Can an employer’s failure to comply with a DSAR be considered by the WRC? 

Generally speaking, case law shows that an Adjudication Officer will usually refuse to make findings on whether or 

not a party complied with a DSAR, on the basis that matters relating to data protection are matters for the DPC and 

are not within the scope of the WRC’s jurisdiction.4 Notwithstanding this, there may be overlap between complaints 

made to the DPC and the WRC where the employer fails to provide the employee with documents requested under a 

DSAR and such documents should also have been provided to the employee as part of the employment dispute in the 

WRC. In such cases, the Adjudicator may draw adverse conclusions against the employer in respect of the WRC claim, 

particularly where this impacts the credibility of the employer’s evidence and/or impinges on the right of the 

employee to fair procedures as part of the employment dispute. In such cases, the Adjudication Officer is not required 

to make findings under data protection law to make a decision on the case before it.  

An example of this can be seen in a recent WRC case a Supermarket Manager v a Supermarket5, where the employee 

stated that he had submitted a DSAR to the employer and that he did not receive a number of relevant documents in 

relation to his dismissal, including those in relation to a performance improvement plan. In view of the paucity of 

documentary evidence adduced by the employer, the WRC found that the employee was not afforded fair procedures 

such as the right to respond fully to his performance issues and held that the employee had been unfairly dismissed. 

While the Adjudicator did not comment on the employer’s compliance with the DSAR, the lack of documents provided 

to the employee clearly had an adverse impact in defending the claim.   

However, it should be noted that the WRC is unlikely to grant an application to adjourn an adjudication simply on 

the grounds that the employee is awaiting the outcome of an investigation being conducted by the DPC in respect of 

the employer6 nor does a late reply to a DSAR constitute “reasonable cause” for seeking a six-month extension to 

bring a complaint.7  

Summary 

In light of the increased awareness of data protection rights, it is likely that DSARs will continue to be used as a pre-

litigation tool by employees in disputes. In order to ensure that employers are organised and prepared when faced 

with responding to these request, next week’s article will provide a practical list of measures for employers when 

managing DSARs. 

Our Employment & Corporate Immigration Department regularly advise employers in respect of data protection 

issues within the context of employment disputes. If you or your organisation has any queries regarding the issues 

outlined in this article, please contact Bláthnaid Evans or Sheila Spokes on +353 1 639 3000 or visit www.leman.ie. 

  

 
4 See A Care Assistant v A Care Facility, ADJ-00016808 and A Team Leader v An Airport, ADJ-00017759 
5 ADJ-00015765 
6 A Worker v A Public Body, ADJ-00008070 
7 An Operative v A Security/CIT Company, ADJ-00025245  

https://www.workplacerelations.ie/en/cases/2020/june/adj-00016805.html
https://www.workplacerelations.ie/en/cases/2019/december/adj-00017759.html
https://www.workplacerelations.ie/en/cases/2020/january/adj-00015765.html
https://www.workplacerelations.ie/en/cases/2018/december/adj-00008070.html
https://www.workplacerelations.ie/en/cases/2020/june/adj-00025245.html

