
 

Employment Update: Reasonable Accommodation 

High Court Finds that Disabled Employee Must be Provided with Opportunity to Perform Functions 

in the Workplace 

Robert Cunningham v Irish Prison Service and the Labour Court [2020] IEHC 282 

On 9 June 2020, the High Court (Judge Barr) allowed the appeal of Robert Cunningham (the “Appellant”), a prison 

officer employed by the Irish Prison Service (the “Respondent”), following a claim brought under the Employment 

Equality Act 1998 (as amended) (the“1998 Act”) claiming that the Respondent had discriminated against him on the 

ground of disability and in particular that it had failed to make any reasonable accommodation for him as required 

by the 1998 Act. The matter has been remitted to the Labour Court for reconsideration. 

Background 

In his role as prison officer, the Appellant suffered two assaults by prisoners, resulting in a serious back injury which 

required three operations. In 2015, the Chief Medical Officer for the Civil Service certified that the Appellant would 

not be fit to carry out any control and restraint (“C&R”) duties in the medium or long term. After a number of 

meetings and correspondence between the parties, the Respondent informed the Appellant that it could not offer 

him a position with restricted duties.  

The Appellant took an action pursuant to the 1998 Act when the Respondent would not facilitate his request to take 

up a non-contact duty. He argued that there were a number of posts within the grade of prison officer – which did 

not involve interaction with prisoners – and therefore would have been well within his capabilities. 

The Respondent argued, inter alia, section 37(3) of the 1998 Act meant that they did not have to provide reasonable 

accommodation to the Appellant. The sole issue was whether the Appellant was capable of performing the range of 

duties that he may be called upon to perform as a prison officer. It was submitted that as he was incapable of 

performing C&R duties he failed the test provided for in section 37.3 and therefore the Respondent was relieved of 

the obligation to provide reasonable accommodation for him to enable him to continue as a prison officer. 

Occupational Requirement 

Section 37(3) of the 1998 Act provides that it is “an occupational requirement for employment in the Garda Siochana, 

Prison Service or any emergency service that persons employed therein are fully competent and available to 

undertake, and fully capable of undertaking, the range of functions that they may be called upon to perform so that 

the operational capacity of the Garda Siochana or the service concerned may be preserved.” 

Decision of Labour Court 

The Appellant was successful at first instance before the Adjudication Officer at the Workplace Relations Commission. 

An appeal to the Labour Court followed, who dealt with the matter by way of preliminary issue without hearing any 

evidence.  

In finding overturning the decision of the Adjudication Officer, the Labour Court held that section 37(3) of the 1998 

Act provided an exemption to the Respondent from a complaint of discrimination in circumstances where the 

complainant was not capable of carrying out the full range of duties that are required of prison officers.  

High Court 

Submissions 

Counsel for the Appellant made a number of general submissions from the outset. Firstly, it was submitted that the 

court have regard to the fact that the 1998 Act was enacted to implement in Irish law Council Directive 2000/78/EC 

establishing a general framework for equal treatment in employment and occupation (the “Framework Directive”) 

and therefore the provisions relating to disability of same should be applied. 

Secondly, it was noted that both the EU and Ireland become signatories to the UN Convention on the Rights of Persons 

with Disabilities (CRPD). Counsel referred to the Supreme Court decision in Nano Nagle School v Marie Daly [2019] 

IESC 63, where the relationship between the 1998 Act, the Framework Directive and CRPD was explored. It was held 



by the majority of the Supreme Court, with reference to jurisprudence of the CJEU, that the Directive, insofar as it 

related to disability, had to be interpreted in harmony with the CRPD. 

It was finally submitted that the Labour Court had been wrong to deal with the matter by way of preliminary issue 

without hearing any evidence – thereby preventing the Appellant from calling witnesses to establish that there were 

indeed long-term posts available which did not include control and restraint (“C&R”) duties. 

Counsel for the Respondent submitted that the matter involved a case of statutory interpretation of section 37(3) of 

the 1998 Act. In particular, it was submitted that the words of the section – in their plain and ordinary meaning – 

clearly excluded people who were not capable of carrying out the range of functions that they may be called upon 

to perform, and that since there was no dispute that the Appellant was not capable of performing C&R duties, then 

therefore the finding of the Labour Court should be upheld. 

Decision  

It was held by Judge Barr that the person suffering from the disability must be given the chance to make his/her case 

that they could perform the functions required of them if reasonable accommodation were made for them, which 

was not unduly burdensome to the employer and did not impair the operational capacity of the emergency service 

concerned. There would be no requirement for an employer to create a job for a person with a disability or provide 

measures that are unduly burdensome. 

The judge noted that a court must act in a manner that is consistent with both the wording and objectives sought to 

be achieved by the Framework Directive, and that while there was “force in the argument” that the ability to perform 

C&R was of paramount importance, there may be duties which could be undertaken  by the Appellant in his role of 

prison officer which would not involve C&R and equally would not be as burdensome on the Respondent. 

Judge Barr held that, as the Appellant was not given that opportunity to fulfil a different role with the Respondent, 

he would allow the appeal and remit the matter to the Labour Court for consideration of all the factual evidence.  

Key Implications for Employers 

As this decision was made on the basis of section 37(3) of the 1998 Act it is limited in scope in terms of the categories 

of employers it applies to i.e. Garda Siochana, Prison Service or any emergency service. 

However, it is important for all employers to be mindful of the emphasis the High Court placed on the interaction 

between the 1998 Act, the Framework Directive, and the CIPD when it comes to making arrangements for disabled 

employees. Employers should begin to consider implementing policies protecting employees with disabilities if they 

have not done so already. 

Our Employment & Corporate Immigration Team at Leman Solicitors has significant experience in advising employers 
on policies relating to the Employment Equality Act 1998 (as amended) and managing potential employment 
disputes. If your business requires advice on the implications of this decision, please contact Bláthnaid Evans or 
Sheila Spokes on +353 1 639 3000 or visit www.leman.ie. 
  
 

 


