
 

Employment Update: CJEU Decision on Accrued Annual Leave and Reinstatement 

Joined Cases C-762/18 QH v Varhoven kasatsionen sad na Republika Bulgaria  

and C-37/19 CV v Iccrea Banca SpA1 

On 25 June 2020, in a joined decision based on two Article 267 TFEU references received from the Bulgarian and 

Italian courts respectively, the Court of Justice of the European Union (the “CJEU”) held for the period between an 

unlawful dismissal and reinstatement as an employee, workers are entitled to paid annual leave or, at the end of the 

employment relationship, to a payment in lieu of such leave not taken. 

Background 

C-762/18 QH v Varhoven kasatsionen sad na Republika Bulgaria  

The Complainant (“QH”), who was employed as a teacher in Bulgaria, was dismissed in April 2004. Following a court 

judgment declaring her dismissal unlawful, she was reinstated in her employment. However, she was then dismissed 

for a second time. 

QH brought proceedings against the school, seeking payment of compensation in lieu of 285 days annual leave not 

taken for the period between her first dismissal and her reinstatement. Bulgaria’s Supreme Court rejected QH’s 

claims on the basis that she did not carry out “actual work” during the dismissal period.  

QH brought proceedings against Bulgaria’s Supreme Court, seeking compensation for the losses allegedly suffered as 

a result of that court’s infringement of EU law, particularly the provisions of EU Directive 2003/88/EC (the “Working 

Time Directive”) and the right to fair and just working conditions under Article 31(2) of the Charter of Fundamental 

Rights of the European Union (the “Charter”).  

C-37/19 CV v Iccrea Banca SpA  

In a similar case, a former employee (“CV”) of an Italian financial institution was reinstated to employment following 

a judgment declaring that dismissal to be unlawful. However, CV was later dismissed once again.  

Both the Bulgarian and Italian Courts referred the following questions to the CJEU by way of preliminary reference: 

1. Must Article 7(1) of the Working Time Directive be interpreted as precluding national legislation and/or case 

law which provides that a worker who has been unlawfully dismissed and subsequently reinstated by a court 

decision, is not entitled to paid annual leave for the period from the date of dismissal until the date of 

reinstatement, on the basis that the worker has not actually worked for the employer during that period; and 

 

2. Whether Article 7(2) of the Working Time Directive and Article 31(2) of the Charter must be interpreted as 

precluding national legislation or case-law or national practices, according to which, workers are not entitled 

to financial compensation in lieu of paid annual leave not taken during the period between the date of the 

deemed unlawful dismissal and reinstatement. 

The CJEU answered both questions in the affirmative.  

Preliminary Arguments 

By way of preliminary argument, the Bulgarian government argued that the CJEU did not have jurisdiction to assess 

the matter as QH’s dismissal occurred before Bulgaria joined the EU on 1 January 2007. This argument was rejected 

as this matter did not concern QH’s dismissal, but the legal consequences of QH’s dismissal and reinstatement which 

occurred after Bulgaria joined the EU. 

It was further argued by the Bulgarian government that during the period between the date of QH's first dismissal 

and the date of her reinstatement, she did not have the status of 'worker' within the meaning of the Working Time 

Directive. As such, it was submitted that the matter did not fall within the scope of the Working Time Directive. This 

argument was also rejected as it was held that, in accordance with the opinion of the Advocate General,2 as the 

                                                           
1 This judgment is available here. 
2 The Advocate General’s Opinion is available here 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CC0762&from=EN
http://curia.europa.eu/juris/celex.jsf?celex=62018CJ0762&lang1=en&type=TXT&ancre=


dismissal was deemed unlawful, the period between the date of dismissal and the date of reinstatement must be 

considered as part of the worker’s length of service for the purpose of determining their entitlement to annual leave. 

The Italian government also questioned the admissibility of the Article 267 reference on the basis of the deficient 

factual context and the lack of references to specific relevant national legislation or practices. The CJEU rejected 

this argument as the order for reference was readily identifiable in terms of the question posed and referred to the 

interpretation of EU, which is within the jurisdiction of the CJEU.  

Decision of the CJEU 

Regarding the first question, the CJEU determined that the worker is entitled to paid annual leave between unlawful 

dismissal and reinstatement. In making this decision, the CJEU considered the meaning of Article 7(1) of the Working 

Time Act which provides that every worker is entitled to paid annual leave of at least four weeks. Accordingly, it 

held the right to paid annual leave should not be given a restrictive interpretation.  

While the CJEU acknowledged the right to paid annual leave is based on the premise of the worker actually having 

worked during the reference period, it recognised there are exceptions to this requirement. This may occur, in 

particular, where the circumstances are beyond the control of the worker e.g. where the worker avails of maternity 

leave or sick leave. The CJEU held where the worker was unlawfully dismissed but later reinstated, this was not 

fundamentally different from sick leave or maternity leave, as the worker in this situation was unable to perform 

his/her duties for a reason that was unforeseeable and beyond their control. In addition, it was held that but for the 

wrongful acts of the employer resulting in the dismissal of the worker, that worker would have worked during the 

period in question. As such, the workers entitlement to paid annual leave should not be compromised as a result.  

Regarding the second question, the CJEU determined that if the reinstated worker is again dismissed or if the 

employment relationship, after reinstatement, ceases for any reason, the worker is entitled to a payment in lieu of 

paid annual leave not taken during the period between the unlawful dismissal and the reinstatement. In making this 

decision, the CJEU considered Article 7(2) of the Working Time Directive which does not lay down a condition for 

entitlement to an allowance in lieu other than that relating to the fact, first, that the employment relationship has 

ended and, secondly, that the worker has not taken all the annual leave to which s/he was entitled on the date that 

that relationship ended. Moreover, the reason for which the employment relationship is terminated is not relevant 

as regards the entitlement to an allowance in lieu provided for in the Working Time Directive.  

However, the CJEU clarified that if, during the period between the unlawful dismissal and the reinstatement, the 

worker has taken new employment, s/he cannot claim from the first employer the allowance in lieu corresponding 

to the period of work performed in the new post. In this specific circumstance, obtaining full payment of the 

allowance in lieu from the first employer would result in an accumulation of paid annual leave entitlements that 

would no longer reflects the actual purpose of the right to paid annual leave. The CJEU summarised “Just as the 

worker should not suffer in this respect by reason of the wrongful act of the employer in bringing about the 

dismissal, the worker should not be rewarded either by securing an allowance in respect of paid annual leave greater 

than that to which he or she would have been entitled had the dismissal not occurred in the first place.” 

Key Implications 

As a result of this decision, when assessing the potential costs of an employment claim which may result in an order 

for reinstatement, employers should take into account any annual leave that will have accumulated between the 

date of dismissal and any order for reinstatement. Where businesses are considering terminating contracts of 

employment in the current climate, this is likely to be particularly costly in light of the already lengthy backlog of 

cases before the WRC. As such, where an employee is seeking reinstatement, employers should ensure that they 

address the appropriateness of this remedy when making any submissions to the WRC, taking into account the 

particular facts of the employment and dismissal.  

For more information on annual leave requirements and how this decision may affect your organisation, please 

contact Bláthnaid Evans or Sheila Spokes of our Employment & Corporate Immigration team on +353 1 639 3000 or 

visit www.leman.ie. 


