
 

Employment Litigation Update: COVID-19 Retaliation Claims in the Workplace 

As the Government’s Roadmap for Reopening Ireland has advised the majority of office-based employees to continue 

to work remotely where possible, the tsunami of potential health and safety claims have yet to come to fruition. 

However, as Phase 4 of the Roadmap looms closer, it is only a matter of time before employers are faced with 

managing claims from employees, alleging they have been penalised for complaining about health or safety concerns 

relating to the coronavirus. This risk is further increased by the escalation of actions taken by employers of changing 

terms of employment, reducing hours, cutting pay, or terminating employees due to the decline in business activity.  

This fourth article of our employment litigation series highlights the types of health and safety claims that employers 

may face and examines the threshold for successfully bringing such claims.  

Health and Safety Disputes 

The Safety, Health & Welfare at Work Act 2005 (the “2005 Act”) and the Protected Disclosures Act 2014 (the “2014 

Act”) each provide broadly similar provisions through which a disgruntled employee may pursue COVID-19 related 

complaints against organisations. Such complaints may arise where, for instance, the employer fails to address a 

health and safety complaint/protected disclosure made by an employee/worker with regard to the organisation’s 

management of COVID-19 issues and the employee/worker is in some way threatened with penalisation as a result. 

While there are a number of distinct nuances depending on the relevant Act, it is widely accepted that an employee 

bears a heavy burden when bringing such a claim.  

Complaints under the Safety, Health & Welfare at Work Act 2005 

To bring a successful penalisation claim under the 2005 Act, the employee must prove that s/he:  

(i) made a complaint to their employer in respect of a health and safety matter; and  

(ii) suffered a detriment as a result of the actions of their employer; and  

(iii) would not have suffered this detriment had a complaint not been made in the first place.  

When taking such a claim, it is usual for the complainant to fall at the final hurdle, which requires the employee to 

prove a causal connection between the detriment suffered and the complaint made. In this regard, upon satisfying 

the first two requirements, the burden of proof will shift to the employer to satisfy the Court that the complaints 

relied upon did not influence the claimant’s dismissal.  

This was more recently considered by the Labour Court in MSR-FSR Ireland Limited v Mr Jason Quinn1. In this case, 

while the Adjudicator conceded that the Complainant employee had raised a series of complaints regarding the health 

and safety of his workplace and that he had suffered a detriment by not receiving a performance review that was 

due, the Complainant failed to establish the causal connection between the protected act and the detriment suffered 

by the Complainant.  

The employer explained that the Complainant’s performance review was not conducted as he was out of work at the 

time the reviews were being conducted. On the Complainant’s return to work, his manager gave evidence that he 

did not feel comfortable conducting the performance review as he had concerns for his own safety as, on the day of 

the Complainant’s return to work, he shook the Complainant’s hand, which led to a further complaint against his 

Manager that he had squeezed the Complainant’s hand too tightly. Accordingly, the Adjudicator accepted that as this 

reason was unrelated to the fact that the Complainant had made a protected act, the Complainant had not 

established that he was penalised in accordance with the 2005 Act and the claim failed. 

Complaints under the Protected Disclosures Acts 2014 

Similar to a claim under the 2005 Act, the protection afforded under the 2014 Act only arises if penalisation occurs 

and this can be linked to the protected disclosure. This was recently considered by the WRC in A Worker v A Clamping 

Company2.  
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In this case, the Complainant was employed with the Respondent clamping company as a Traffic Controller. The 

Complainant made disclosures to a number of bodies, regarding wrongful clamping where no breach had occurred on 

the part of the motorist, wrongful impounding and destruction of vehicles, amongst other allegations. The 

Complainant was subsequently informed that he was being investigated for poor performance and requested to attend 

a formal investigation under the disciplinary procedure. However, he was subsequently informed that the disciplinary 

process would not be pursued by the Respondent.  

The Complainant submitted that the actions of the Respondent in subjecting the Complainant to a baseless 

disciplinary process was motivated by the making of the protected disclosures and amounted to penalisation for the 

purposes of the 2014 Act. While the Adjudicator was satisfied that the disclosures represented a protected disclosure 

within the meaning of the 2014 Act, the Adjudicator was not satisfied that there was a causal link between the 

making of the protected disclosure and their treatment in the disciplinary process.  

Practical Considerations for Employers 

As set out within, while the onus for successfully bringing claims under the 2005 and 2014 Acts is weighty, it is not 

without precedent. Given the significant potential damages which may be awarded3, in addition to the further 

obligations placed on employers following the Return to Work Safely Protocol, any such claims should be taken 

seriously by employers. This includes: 

(i) Reviewing and updating relevant policies and procedures in relation any additional health and safety issues 

which may arise due to COVID-19. When updating these policies, the employer should ensure the Protected 

Disclosure Policy does not attempt to address matters which would more appropriately be dealt with under 

its Grievance Policy and visa versa.  

(ii) Providing training to staff and managers on the importance of objectively listening to concerns that have 

been raised and how to address concerns in accordance with the company’s procedures.  

(iii) Ensuring that employees do not suffer adverse treatment or disciplinary action because they raised a health 

and safety complaint, including concerns regarding the employer’s response to COVID-19. If objective reasons 

exist justifying disciplinary action against an employee who recently raised health or safety concerns, the 

employer should ensure the reasons are properly documented and are in accordance with the company 

policies.  

Our Employment & Corporate Immigration Team regularly advise employers on a range of employment disputes, 

including health and safety issues and protected disclosures. We are available to respond to any queries you may 

have in this regard. For further information, please contact Bláthnaid Evans or Sheila Spokes, +353 1 639 3000 or 

visit www.leman.ie. 

                                                           
3 For a claim of penalisation under the 2005 Act, an Adjudicator has discretion to potentially make an unlimited award of such sum as is “just and 
equitable.” Under the 2014 Act, an Adjudicator can award compensation of up to 5 years remuneration where an employee has been dismissed, 
penalised or threatened with penalisation as a result of making a protected disclosure. The employee may also apply for interim relief before the 
Circuit Court where s/he claims to have been dismissed for having made a protected disclosure. 


