
 

 

 
Sectoral Employment Orders Declared Invalid  

 
National Electrical Contractors Ireland -v- Labour Court, the Minister for Business Enterprise and 

Innovation Ireland and the Attorney General 1 
 
On 23 June 2020, Justice Simons of the High Court upheld a judicial review application by the National Electrical 
Contractors of Ireland (“NECI”) challenging the validity of the Sectoral Employment Order (Electrical Contracting 
Sector) 2019 (the “Order”).2 As a result, Justice Simons determined that the Sectoral Employment Orders (“SEOs”) 
made under Chapter 3 of the Industrial Relations (Amendment) Act 2015 (the “2015 Act”) were unconstitutional 
pursuant to Article 15.2.1° of the Constitution and set aside the Order as invalid.  

 
Background 
 
The Industrial Relations (Amendment) Act 2015 (the “2015 Act”) sets out the legal basis for enacting SEOs. An SEO 
is a form of secondary legislation which prescribes the minimum rates of remuneration, sick pay and/or pension 
entitlements for workers in an economic sector and is binding across the sector to which it relates. This means where 
a contract of employment to which the SEO relates provides for less favourable terms and conditions than those 
required under the SEO, the terms contained in the SEO will override/substitute those contained in the employment 
contract. 
 
The Order was signed into legislation following acceptance by the Minister for Business, Enterprise and Innovation 
(the “Minister”), on the recommendations from the Labour Court on 1 September 2019. However, prior to the 
commencement of the Order in 2019, the NECI sought an interlocutory injunction prohibiting the commencement of 
the Order on the basis that the grounding legislation and by proxy the SEO, was unconstitutional. While at the time 
of the application, the High Court refused to injunct the SEO from coming into full operation, it did make an order 
to stay the aspect of the SEO which related to pensions and sick pay obligations pending the determination of the 
substantive judicial review proceedings, which took place last week. 
 
The Substantive Judicial Review Proceedings 
 
Justice Simons determined that the 2015 Act was unconstitutional and as a result, that all SEOs including the Order 
are invalid based on the following reasons: 
 

1. The Minister acted ultra vires in purporting to make the Order as the report submitted by the Labour 
Court to the Minister were deficient pursuant to requirements under the 2015 Act.  

• The report did not demonstrate that the Labour Court had made findings in respect of all of the matters 
of which it is required to be satisfied under section 16(4) of the 2015 Act.  

• The report and recommendation did not engage with the definition of the “economic sector”, and did 
not specify the class, type or group of workers to which the recommendation should apply to.  

• The terms of the Order were invalid insofar as they purported to fix the rate of pension contributions 
payable by reference to the actions of a third party.  

• The report failed to properly describe the consultation procedure or to set out a fair and accurate 
summary of the submissions made by the interested parties who opposed the making of the Order and 
did not engage with those submissions.       

 
On this basis, Justice Simons held that the Minister erred in law in concluding that the Labour Court had complied 
with the 2015 Act and acted ultra vires in purporting to make the Order. 
 

2. The delegation of the power to make SEOs by the Oireachtas to the Minister was inconsistent with Article 
15.2.1° of the Constitution. Justice Simons held that the 2015 Act did not contain sufficient principles and 
policies to guide the very broad discretion conferred on the Minister under the 2015 Act. In this regard, the 
Court stated that a decision to impose mandatory minimum terms and conditions of employment across an 
entire economic sector necessitates making difficult policy choices, as the consequences of making an SEO 
are so far reaching. Contrary to Article 15.2.1° of the Constitution, which reserves law making power to the 
Oireachtas, the 2015 Act abdicated the making of these significant policy choices to the Minister (and, 
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indirectly, to the Labour Court) by directing delegates to “have regard to” the potential impact on 
competitiveness but were at large as to the choice as to which objective was to prevail.  
 
On this basis, the delegating provisions of the 2015 Act involved a standard-less delegation of law making to 
the Minister and as a result, the Court declared that the 2015 Act was invalid by reference to Article 15.2.1° 
of the Constitution. 

 
What next? 
 
The decision of the High Court has the effect of rendering the 2015 Act unconstitutional and all SEOs invalid.3 This 
will come as a significant blow for legislators, particularly as the 2015 Act was created to replace “registered 
employment agreements” under the Industrial Relations Act 1946, which was previously rendered invalid and 
unconstitutional pursuant to Article 15.2.1° of the Constitution in the Supreme Court decision of McGowan V Labour 
Court.4 
 
As a result, employees that have benefitted financially from SEOs will be looking over their shoulders as employers 
consider changing terms of employment due to the outcome of this decision. While such steps may be tempting due 
to the costs arising out of the COVID-19 pandemic, caution should be exercised before taking this approach, 
particularly where the terms of the SEO have been expressed in the contract of employment or implied by custom 
and practice. In addition, as it is understood that unions have called on the Government to seek an immediate stay 
of the High Court decision pending an appeal to the Supreme Court, employers should seek advice before 
implementing changes on foot of the High Court decision.  
 
Our Employment & Corporate Immigration Team at Leman Solicitors has significant experience in advising employers 
on changes to employees’ terms and conditions of employment and managing potential employment disputes. If your 
business requires advice on the implications of this decision, please contact Bláthnaid Evans or Sheila Spokes on 
+353 1 639 3000 or visit www.leman.ie. 
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Business Services Contracting Sector that were in place have also been declared invalid. 
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