
 

Employment Litigation Update: Redundancies Rising Post-COVID-19 

Due to the continued impact of COVID-19 on businesses, the increase in redundancies across many sectors of the 

economy is an unfortunate but inevitable reality. This is further supported by the fear that no further extension will 

be provided in relation to the suspension of redundancy provisions relating to temporary lay-off and short-time work 

arising from the pandemic past 10 August 2020.  

This article is the second in a series of articles outlining how employers can mitigate the risk of potential employment 

claims1 and in particular, provides guidance for employers on how to conduct a fair and objective redundancy process. 

Claims under the Unfair Dismissals Acts 

Under the Unfair Dismissals Acts 1977-2015 (the “UD Acts”), redundancy is considered a fair ground for dismissal. 

However, the onus is on the employer to prove that a genuine redundancy took place and that the process and 

selection criteria used were fair and reasonable. As such, in order to conduct a fair redundancy process, employers 

must ensure that: 

1. A legitimate redundancy situation exists: As the majority of redundancies currently underway will seek to rely 

on the effects of COVID-19 as a reason for the proposed redundancy, when such claims arise, it is likely that the 

WRC will be cognisant of employers relying on COVID-19 carte blanche to terminate employees arbitrarily. As 

such, it is important that employers are in a position to explain how COVID-19 effected the organisation and 

resulted in the position becoming redundant. For example, the reduction in the volume of work resulted in a 

need for less staff or due to the increase in costs, the organisation had to restructure certain departments or 

roles.  

2. The employee was fairly selected for redundancy: As explained in our previous article (available here), where 

one or more employees perform the same/similar tasks or roles, the employee must be selected from a group 

or “pool” of employees for potential redundancy. In order to reduce the risk of employees claiming they have 

been unfairly selected for redundancy, the employer will need to carefully consider the selection criteria applied 

to avoid any inference that the selection process was bias or that the outcome was in some way predetermined.  

3. Fair procedures are followed: Fair procedures refer to the manner in which the redundancy process is 

conducted. This includes: 

a. Consulting with the relevant employees and effectively communicating the reason for the redundancy. 

While there is no statutory obligation to consult with employees during an individual consultation process, 

as the UD Acts place an obligation on the employer to act “reasonably” when affecting redundancies, 

employers that fail to adequately consult with employees during this process, do so at their peril. This 

applies not only to the number of meetings which take place with the employee prior to the redundancy, 

but to the duration of the consultation process. For example, where a number of meetings are conducted 

within a short period of time, the redundancy may appear contrived or at a minimum, that the employer 

failed to adequately consider the employee’s responses.  

b. Considering alternatives to redundancy. The employer should be able to demonstrate that it has clearly 

considered alternative roles available in the business and why they are or are not suitable. Where the 

employer considers a role unsuitable, they are not required to bring the role to the employee’s attention 

but should be able to demonstrate a clear rationale for why the role in question was not offered to the 

employee.  

c. Allowing the employee to be accompanied by a trade union representative or colleague during 

consultation meetings: A key component of a fair process allows employees to be accompanied by a trade 

union representative or colleague to any consultation meetings. It should be noted that this is limited to 

only these supports within the organisation, and as a general rule, employees are not permitted to be legal 

represented unless there is a risk of reputational damage arising from the termination of employment.   

Employers should note that redress for any claim of redundancy should be brought before the WRC, as the appropriate 

employment law forum. This is the case unless the employer has failed to terminate the contract of employment in 

accordance with its terms or is in breach of contract e.g. where the employer fails to provide the employee with 

                                                           
1 Please see our first article of this series available here 
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notice pursuant to his/her contract of employment, in which case, the employee may avail of injunctive relief before 

the High Court.2  

Equality Claims 

Where an employee alleges that they have been dismissed in a discriminatory manner, they may bring a claim on one 
of the nine grounds under the Employment Equality Acts 1998-2015 (the “EE Acts”). The WRC may award 
compensation, subject to a maximum of two years' gross remuneration or reinstatement for the dismissal. However, 
in gender discrimination cases, a claim may be made directly to the Circuit Court which can award unlimited 
compensation.  
 
Employers should be particularly mindful of employees who are on maternity leave. Any decision to terminate an 
employee while on maternity leave may expose the employer to a claim under the EE Acts, on the grounds of gender 
and family status, where it is alleged that the reason for the redundancy was in connection with her pregnancy. In 
addition, where an employee is on maternity leave, the employer cannot affect any dismissal (or notice of dismissal) 
until after that period of protected leave has come to an end. In fact, under the Maternity Protection Acts 1994-
2004, the termination and notice of termination of an employee while she is absent from work due to maternity 
leave, additional maternity leave, pregnancy related health and safety leave; during a period of ante or post-natal 
care or during the period she is still breastfeeding is deemed void. As a result, any notice of dismissal is extended by 
the period of protected leave. The UD Acts also renders pregnancy-related dismissals automatically unfair and the 
one-year service pre-requisite for taking a claim is waived where the employee alleges she has been dismissed due 
to pregnancy.  
 
Conclusion 

Given the increase in the level of redundancies, it is envisaged that the WRC will carefully scrutinise whether the 

reason for the redundancy is genuine. In this regard, employers are advised to retain documents to support their 

rationale for the redundancy. However, even where the redundancy is genuine, if the employer fails to conduct the 

redundancy process in a fair and objective manner, this may result in the redundancy being deemed unfair. As such, 

it is vital to seek advice from the outset to reduce any potential risks to the business.  

For more information on how to successfully manage current or potential redundancies and employment disputes 

during the COVID-19 crisis, please contact Bláthnaid Evans or Sheila Spokes of our Employment & Corporate 

Immigration team on +353 1 639 3000 or visit www.leman.ie. 
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