
 

Turning Worms, Spinning Worms and what next…Dancing Worms? 

My colleague Ronan recently wrote about turning worms and spinning worms in light of the O’Malley decision in the 

Supreme Court last November and the impact that it is having and will have on banks and vulture funds. Click here 

and here for those articles.  

Vulture funds have had a difficult few months when it comes to enforcing debt in summary proceedings in Ireland. 

Whilst coming to grips with O’Malley and assessing if they can meet the threshold set by the Supreme Court, the 

Court of Appeal came along and kicked them while they were down. Poor vulture funds… 

The detail - Promontoria (Aran) Ltd v Burns [2020] IECA 87 

In the High Court, Judge Noonan refused to give Promontoria summary judgment and transferred the matter to the 

plenary process. But in doing so he said that only one issue had to be determined:  was the evidence submitted by 

Promontoria admissible at all. Promontoria appealed on the basis that the evidence it had submitted was sufficient 

for it to get summary judgment. Now if you don’t know then you can guess how this is going to end. But let us explain 

how it got to the end.   

Recap  

A summary summons is used when the amount of the plaintiff's claim is easily quantifiable and the defendant does 

not have any valid defence. Summary proceedings do not involve pleadings and do not end in a trial with evidence 

given by witnesses. It is a fast-track procedure. However, if it becomes clear to the Judge that the defendant has a 

stateable defence to the claim, the Judge may order that the case be dealt with as plenary proceedings.  

Hearsay 

Judge Baker delivered the Court of Appeal Judgment on 7 April 2020.  

The deponents of the affidavits for Promontoria were employees of a debt servicing management company. One of 

the deponents averred that he had access “at all material times” to the books and records of Promontoria and made 

the affidavit from a perusal of those books and records. 

It is a general principle that hearsay evidence is inadmissible to prove a fact. However, there are exceptions to this 

rule in statute and in common law. One exception is the Bankers’ Books Evidence Act 1879 (as amended). This allows 

evidence contained in “bankers’ books” to be admissible without the production of the physical document. Evidence 

to prove the document and their contents on a prima facie basis can be given by “a partner or officer of the bank”. 

However, vulture funds are not banks for the purposes of the Act and so they cannot rely on the exception.  

Therefore, Promontoria sought to rely on the common law exception to the hearsay rule, namely that the witness for 

Promontoria has inspected and analysed its books and records and can give positive evidence of the debt from those 

records. 

Course of dealing 

It does this by relying on a course of dealing between the borrowers and the vulture fund’s predecessor in title i.e., 

the bank in this case, Ulster Bank.  

Judge Baker set out the current status of the law and stated that a claim in debt can be established by evidence 

emanating from a course of dealing. This is done from the documentation that proves the lending transaction along 

with the evidence of someone who has inspected and analysed the books and records.   

She did not consider that letters of demand or the facility letters prove their contents. These letters show that a 

demand was sent but does not mean that the debt is due, by whom it is due and how much is due.  

She went on to say: “Mr. Harris does not say that he has possession of the books and records of Ulster Bank or that 

he has had an opportunity to examine these and give evidence from them. His source of knowledge therefore was 

not identified save with respect to the specific documents he exhibited.” 

“He does not say that when the assets were transferred to Promontoria following the sale from Ulster Bank that 

Promontoria took possession of the books and records of Ulster Bank, where these are maintained, and that he himself 

inspected and drew conclusions from them. He does not say how he obtained possession of the copies of the 

documents he exhibits nor can be confirm that the copies are true copies of the original.” 



“Neither has said that the evidence is drawn from an analysis of the historic books and records of Ulster Bank, nor 

whether the original or any certified copies are held by Promontoria or by the Servicer which acts as agent for the 

collection of the debts.” 

“This is to my mind not likely to be an accidental omission and it is precisely one type of mischief the rule excluding 

hearsay evidence seeks to avoid.” 

Wow.  

And she went further: “It is with regard to the proof of the quantum of the claim that I have most difficulty. There 

are no bank statements of the type sent on a regular basis from a bank to a customer which carry indications of 

reliability and can be seen as part of a course of dealings, or evidence of a contractual nexus from which a court 

could draw an inference from a failure to respond.” 

“It must be assumed therefore that Mr. Harris did not examine the books and accounts of Ulster Bank or which of the 

historic records were handed over to Promontoria when the loans were sold, and notwithstanding that he swore three 

affidavits, the evidence commences with the figure calculated at 25 April 2016, after the Global Deed and after 

Ulster Bank assured its interest in the loan facilities and guarantees to the plaintiff. At best the evidence of Mr. Harris 

is evidence of the amount Promontoria was told was due by the respondents on foot of the debt at the date the sale 

of the debt closed. It is classic hearsay, a statement of what the deponent was told by someone else.” 

Wow again.  

Decision  

Judge Baker held that there was insufficient evidence to establish a course of dealing and therefore the evidence 

was hearsay. She upheld the High Court’s decision and the matter has been adjourned to plenary hearing.  

What now?  

In our previous articles on the O’Malley decision, we set out that Banks will review their files and assess if they can 

satisfy the higher test when it comes to particularising their claims. However, we said that:  

“it is possibly a very, very different story for the vulture funds who bought the loans from the banks and are now 

looking for judgment against borrowers. Their files aren’t nearly as good as those of the banks. And crucially it’s 

unlikely that they are going to be able to make them any better. 

Essentially if the evidence the vulture fund got from the bank when they bought the loan isn’t good enough to meet 

the standard now set out by the Supreme Court in this case, then they might not be able to get it now at all. That’s 

the second fundamental point. Those loans were bought years ago. And having read dozens of loan assignments from 

banks to vulture funds, it's at best unclear if any of the banks have any ongoing obligation to continue to provide 

customer information to the vulture funds. The funds might ask. But the answer might be ‘no’.” 

The million dollar (often quite literally) question that arises following Burns then is does the vulture fund have the 

documentation from the original lending transaction to establish the necessary course of dealing? Probably not. Will 

the banks provide it? If not, vulture funds will find themselves in the difficult position of not being able to use the 

summary process and potentially facing issues in the plenary process.  

If you have any questions or queries, please get in touch with either Ronan McGoldrick or Stephen O'Connor at 01 

639 3000.   


